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HUMPHREYS VS. MORROW, adm’r. 


1. The insolvency of an estate, must be plead specially by the 
administrator, in contesting claims against the decedent. 


Error to Morgan Circuit court. 

Assumpsit, before Lane, J. 

The action in this case, was brought by a physician, 
for services rendered during the last sickness of defend- 
ant’s intestate. Defendant suggested the insolvency of 
the estate, and moved that the suit abate—which was 
granted. 

The order of the court below was assigned for error. 


Hopkins, for plaintiff in error. 
GOLDTHWAITE, J.—The questions presented by the 


assignments of error, draw into examination the con- 
struction of a clause of the 12th section of the act of 
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eighteen hundred and six, entitled “an act concerning 


wills and testaments; the settlement of intestate’s es- 
tates; and the duty of executors, administrators and guar- 
dians”—(Aik. Dig. 152.) This clause is in the following 
words: “Nor shall any suit or action be commenced or 
sustained against him, [the executor or administrator of 
an estate,] after the estate of the testator or intestate is 
represented insolvent: excepting, however, in all cases, ac- 
tions for debts due for the deceased’s last sickness and 
funeral expenses.” It cannot be inferred from the terms 
used by the legislature, that this clause was intended to 
introduce any change in the rules of pleading, but only 
to enable the representative of the estate, when it was 
ascertained to be insolvent, to withdraw all cases from 
the jurisdiction of the Circuit and County courts, to the 
one provided by the act, that is, the Orphan’s court, where 
the estate could be distributed among all the creditors, 
and much of the expense of litigation avoided. It is 
clear, that any matter of defence, whether in abatement 
or bar, which arises after the institution of a suit, should 
be pleaded puis darrien continuance, in order that the op- 
posite party may have the opportunity to ascertain the 
existence of the facts on which the defence is predicated, 
and if necessary, to deny and controvert them, or to avoid 
the defence, by the allegation of new matter. In the 
present case, we are informed by the bill of exceptions, 
that it was admitted that the cause of this action, was 
services rendered by the plaintiff during the last sickness 
of the intestate. This is one of the identical cases with- 
in the exception of the provision, and if shewn to the 
court in the form of a replication to a plea of the insol- 
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vency of ie estate, would Mitel avoided it, no opportunity 
was Offered to do this, as there was nothing in the record 
to plead to. There is no doubt that the plaintiff has the 
right also to contest the existence of the fact, that the 
estate has been represented insolvent, ‘and to ascertain 
the validity of the record of the Orphan’s court so de- 
Claring it, under the replication of nul ¢iel record. We 
consider the appropriate practice under this statute to be, 
to allege that the estate has been represented insolvent, 
by a proper plea; if the excepted cases exist, they can 
then be shewn by replication, and the ordinary issues, 
either of fact or law, can be presented, as in other cases. 
The case presented differs from the suggestion of the 
death of either party in the record, because there is no 
one, in such an event, who is authorised to plead it, and 
consequently, the court must be informed from the repre- 
sentation of some one unknown on the record, that a fact 
has intervened, which renders it improper to proceed in 
the case before it. In such cases as the present, the re- 
presentation is made by a party properly before the court, 
competent to litigate all questions which can arise. As 
no plea was interposed, the Circuit court erred in abating 
the case, on the motion of the defendant, and we need 
not consider the bill of exceptions further than we have 
already incidentally done. 

Let the judgment be reversed, and the case remanded. 
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Pruit de: Clack. 


PRUIT US. CLACK. 


1. A judgment by default, rendered on the fourth day of the term 
to which the writ is returnable, is illegally rendered. 


Error to Jackson County court. 
Debt on bond. 


Robinson, for plaintiff in error. 
McClung, contra. 





COLLIER, C. J.—In this case, a judgment by default 
was rendered on the fourth day of the term of the court, 
to which the writ was returnable. The judgment could 
‘not have been legally rendered, until the expiration of 
three days after the time prescribed by the statute for 
the filing of a declaration, which makes the seventh day 
of the court the earliest time, when the judgment can be 
taken—(Rather vs. Owen, 1 Stewart’s R. 38.) 

The judgment of the County court is reversed, and the 
case remanded. 
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SWINK, &dM’r, vs. NORWOOD. 


1, An entry on the record, that defendant appeared toa scire fa- 
cias, and knew of no cause why plaintiff should not recover, 
is equivalent to a confession of judgment. 


Error to Jackson County court. 

Scire facias, against an administrator. 

This was a scire facias, to subject the intestate of the 
plaintiff on a bail bond. The scire facias was admitted 
to be defective, but it was insisted that the record show- 
ed a confession of judgment. The entry on the record, 
which it was supposed would have that effect, was as 
follows: 

“Henry Norwood vs. Philip Swink, adm’r, &c. 

“Came the plaintiff, by his attorney, and the defend- 
ant came into open court, in his own proper person, and 
says he knows of no just cause why the plaintiff may 
not recover his action against him as such administrator.” 

The court then, on motion of the plaintiff’s attorney, 
proceeded to render judgment against the plaintiff in 
error. 


Hopkins, for plaintiff in error. 
Robinson, contra. 


ORMOND, J.—In the case of Clemens vs. Johnson, (3 
Stewart & Porter, 269,) which was a proceeding by scire 
facias against bail, as in this case,—the record disclosed 
that the “ defendant withdrew his plea, and said nothing 
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in bar or preclusion of the plaintiff’s action,” and the 
court held that this was equivalent to a confession of 
judgment. 

We cannot perceive any substantial distinction be- 
tween that case and the present; if there be a difference, 
the case at bar is certainly stronger than that, as the 
plaintiff in error appeared in proper person, and admit- 
ted that he knew of no just cause why judgment should 
not be rendered against him. The implication, there- 
fore, that he waived any defence he might have, and 
consented that judgment might be rendered against him, 
is much stronger in this case than in that. At all events, 
this case certainly comes within the principle of that 
decision, and the judgment must therefore be affirmed. 
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CLEMENS VS. PATTON, DONEGAN & CO. 


1. Entries made in a merchant’s books, in the hand writing of a 
deceased clerk, may be proved by a witness acquainted with 
his writing. 


Error to Madison Circuit court. 

Assumpsit on account, before Coleman, J. 

The defendants in this court, brought suit against the 
plaintiff, in assumpsit, and proved by their clerks, all the 
items of their account, but a small amount; to prove 
which, they introduced evidence that one Edward Doe, 
another of their clerks, who was dead, that the items 
not proved by the other clerks, were in his hand wri- 
ting; that Doe was the only witness by whom these 
items could be prove; that his habit was to charge ar- 
ticles as he delivered them, aud that he was never known 
to make other than correct charges. This evidence was 
objected to, but permitted by the court to go to the jury. 


McClung, for plaintiff in error. 


ORMOND, J.—There can be no doubt that the evi- 
dence was correctly adinitted. 

The rule is thus laid down by Mr. Starkie, 639, 1 vol. 
“Entries made in the hand writing of an agent, usually 
employed in the delivery of goods, and made in the ordi- 


nary course of business, of the delivery of particular 
goods to the defendant, are evidence vf the fact, after his 


9P 
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death, provided it be shown that such entries were con- 
temporary with the supposed delivery.” 

Lord Ellenborough, in the case of Doe vs. Robson, (15 
East’s Rep. 32,) puts the reception of evidence of this 
character on the ground of “the total absence of interest 
in the person making the entry to pervert the fact, and 
at the same time, a competency in him to know it.” 

The precise question determined in this case, was de- 
cided in the case of King vs. Maddux’s ex’rs, (7 Harris & 
Johnson, 407.) 

Let the judgment be affirmed. 

















THE SUPREME COURT OF ALABAMA. 








Earbee etal. vs. Ware. 





EARBEE Ct al. vs. WARE. 


1. Where defendant acknowledges service of a writ, and waives 
a particular entry required in the case—the acknowledgment, 
if proved, is sufficient to give the court jurisdiction, and every 
thing consistent with the record, will be intended to sustain 
the judgment. 


Error to Sumter Circuit court. 

Assumpsit, before Chapman, J. 

On the ninth day of March, eighteen hundred and 
thirty-eight, the defendant in error caused to be issued, 
by the clerk of the Circuit court of Sumter, a writ of ca- 
pias ad respondendum agaiust the plaintiffs, in usual 
form. The plaintiffs, Rain & Johnston, are described 
as “late partners in trade,” &c. The writ does not ap- 
pear to have been placed in the sheriff’s hands, but on it 
is endorsed an acknowledgment, as follows: 

“We acknowledge service of the within writ, and 
waive its being entered on the appearance docket. 9th 
March, 1838. WM. EARBEE, 

RAIN & JOHNSTON.” 

In the record, there is a declarationon the cause of ac- 
tion, endorsed on the writ, which is entitled of the term 
to which the writ was returnable. 

An entry of judgment was made of record, at the first 
trial term, beginning as follows: “Came the plaintiff, 
by attorney, and proved to the court the service of process 
herein ;-and the defendants being solemnly called to come 
into court and defend this suit, as they were this day 
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bound to do, came not, but made default. It is therefore 
considered,” &c. 

From this judgment, the plaintiffs have prosecuted 
their writ of error to this court, and insist that the same 
is erroneous— 

1. Because the writ was not retuned to the term of the 
court, to which, on its face, it was properly returnable; 

2. Because the court, at the term when its judgment 
was rendered, had no jurisdiction of the case—the same 
having been discontinued by operation of law; 

3. Because the service of process does not appear from 
the record to have been proved. 


Porter, for plaintiff in errror. 


COLLIER, C. J. 

Ist. In respect to the first point, it no where appears 
from the record, that the writ was not in court both be- 
fore and during the term first after its issuance. It may 
have been there, and actually entered upon the appear- 
ance docket: such a supposition is only negatived, by 
the waiver made by the plaintiffs in error, in their ac- 
knowledgment of service; and if such an inference were 
necessary to sustain the judgment of the Circuit court, 
according to the rule, which makes every intendment 


consistent with the record, in favor of the regularity of 
the proceedings of courts of justice, it would be our duty 
to make it; but we need not intend the writ to have 
been regularly docketed. ‘True, it js made the duty of 
the clerks of the Circuit and County courts, to “enter all 
causes on the appearance docket, according to the order 
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in which the writs were received by the sheriff ”—(l. 
Rule of Practice in Circuit and County courts, 1 Stew. R. 
615,)—yet the observance of this rule is not considered as 
indispensable to entitle a case toa place in court, or-to 
invest the court With jurisdiction. Ifa clerk shall omit 
this duty, will his neglect operate a discontinuance of 
the suit? Be this as it may, surely it is competent for a 
defendant to waive in advance, the advantage of every 
defence which the omission may furnish him. The 
plaintiffs have done this. and cannot now be allowed to 
call in question the legality of their act. 

2d. At a very early day; the question was directly 
raised, whether a wrif was not necessary to give to the 
Circuit court jurisdiction of a cause. ‘There, there was 
a confession of a judgment, without cither writ or decla- 
ration, and the court say, “'The chief end of the writ and 
declaration, is to bring the defendant before the court, 
and give him notice of the cause and nature of the action, 
that he may have an opportunity to defend. If he 
waives his right, he acknowledges himself duly before 
the court, and consents that judgment may be rendered 
against him for acertain amount; he cannot afterwards 
be permitted to complain of irregularities’—(Caller vs. 
Denson, Ala. Rep. 1.) 

In Welch, adm’r, vs. Walker and wife, (4 Porter’s Rep. 
120,) this court strongly intimate, (and in truth such was 
its opiniOn,) that it was not necessary, in order to bring 
a defendant into court, that the writ should have been 
placed in the sherifi’s hands, and executed by him, but 
that proof of the acknowledgment of service by the party 
against whom it issued, would be available. Our views 
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upon the first point show, that in the present case, the 
suit was not discontinued ied operation of law; and our 
conclusion upon the second point is, that in order to give 
to the court Keane it Was not necessary that the 
writ sliould have been executed by the sheriff, or that he 
Should at any time have becn charged with it. This 
brings us to consider the last question. 

3d. It has been repeatedly decided by this, and all 
other appellate courts, that every fair presumption should 
ff courts, having a 


of 


be made in favor of the proceedings 


> 
- 
> 


general jurisdiction over the subject matter adjudged. 
This rule applies as well to the case before us, as if the 
‘service of process had been cifected by the sheriff, or other 
executive officer of the law. ‘The acknowledgment of 
service being legal, must be quite as effectual for all pur- 
poses, as if made in the usual manner. With this rule 
in view, let us for a moment examine the proof of service 
afforded by the record. It is stated, that the plaintiff 
came by his attorney, “and proved to the court the ser- 
vice of process herein.” How did he prove it? As to 
the manner and guanium of proof, the record is entirely 
silent; yet, as it was the duty of the Circuit court to 
have required such proof as was lege, and so much as 
was necessary, Wwe must suppose that the duty enjoined 
upon that court was performed according to law. But 
it is objected, that the acknowledgment of service, in the 
name of Rain & Johnston, was trregular; thatthe co- 
partnership, of which they had been members, being 
previously dissolved, one of them could not accept the 
service of process in their joint names. The legal con- 


clusion of this argument is clearly correct, but it is not 
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sustained by the facts. It does not appear but the act 
had the concurrence both of Rain & Johnston, or that it 
was not adopted by them. Now, as the Circuit court, 
on this point, should have required the necessary legal 
proof, We must suppose that the requisition was made. 

This view being decisive of the case, it results, that 
the judgment of the Circuit court is free from error, and 
must be affirmed. 


EARBEE US. EVANS & CARMAN. 


1. Plaintiff may discontinue as to partners, on whom a writ is- 
sued against a firm, was not served. 


Error to Sumter Circuit court. 
Assumpsit, before Chapman, J. Verdict and judgment 
for plaintiffs below 


Porter, for plaintiff in error. 


COLLIER, C. J.—All the questions arising in this case}: 
have been determined against the plaintiff in error, by 
the opinion pronounced at this term, in Earbee vs. Ware, 
except the assignment, which denies the right of a plain- 
tiff who sues out process against all the members of a 
co-partnership, to discontinue as to those on whom ser- 
Vice is not effected. 

By the &th section of the act of cighteen hundred and 
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eighteen, “for the better regulation of judicial proceed- 
ings,” (Aik. Dig. 264,) it is provided, that whenever any 
cause of action may exist against two or more partners, 
it shall be lawful to prosecute an action against any one 
or more of them, and that when a writ shall issue against 
all the partners of any firm, service of the same on any 
one of them shall be deemed equivalent to service on,all. 
We think that an equitable construction of this section 
would authorise a discontinuance as to the partners, on 
whom a writ issued against the firm, was not served. 

But it is objected, that the act is in derogation of the 
common law, and should be strictly construed. If it 
trenched upon rights protected by the common law, the 
_ argument would be well founded, but such is not the 
case—the statute is merely remedial, in simplifying and 
cheapening the mode of redress in the cases embraced 
by it; and according to all authority, must be liberally 
expounded, in advancement of the remedy. That such 
is the rule of interpretation favored by this court, we 
think will sufficiently appear from its decisions—( Martin 
vs. Townsend, 2 Stewart's R. 329; Jones et al. vs. Pitcher 
& Co. 3 Stew. & Por. R. 135.) 

Our conclusion is, that the judgment of the Circuit 
court is free from error, and it is therefore affirmed. 
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PACK US. PACK. 


1. The contract of an Indian is not prima facie evidence of & 
consideration, but the consideration must be proved, and:by 
two witnesses. 


2. The statute on the subject applies as well to contracts between 
Indians, as to those between a white man and an Indian: 


Error to De Kalb Circuit court. 

Assumpsit; before Boothe, J. 

This was an action of assumpsit, brought on a pro- 
missory note by the present plaintiff, against the present 
defendant. The plea of non-assumpsit was put in by 
the defendant, who obtained a verdict and judgment in 
his favor. 

From a bill of exceptions, taken in the progress of the 
cause in the court below, it appears that after the plain- 
tiff bad read his note to the jury, the defendant proved 
' an admission, that part of the note was paid, which was 
credited on the note, and that both plaintiff and defend- 
ant were Indians. Whereupon, the court charged the 
jury, that unless the plaintiff: had proved the considera- 
tion of the note by two witnesses, that he could not re- 
cover, and they must find for the defendant. 

This charge the plaintiff excepted to, and now assigned 
it for error. ; 


Martin, for plaintiff in crror. 
Cochran, contra. 


FP 5 Te 











‘cases where the contract is between Indians. We can 


“awhiteman. The terms of the law are general, and em- 


,. Mischief be as great in one case as the other, but such a 
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ORMOND, J.—The question to be decided, in this case, 
depends on the construction of the statute on the subject 
—(Aik. Dig. 224.) “In all cases where suit is brought 
on contracts hereafter made, to recover money or proper- 
ty from any Indian, the consideration shall be proved by 
two credible witnesses.” 

It is contended by the counsel for the plaintiff, that the 
law just cited does not apply but to cases where the con- 
tract is between a white man and an Indian, and not to 


see no reason for the distinction attempted to be drawn. 
The clause cited, is part of an act by which the jurisdic- 
tion of the State was extended over the Indian tribes, and 
the Indians subjected to our laws. The humane provi- 
sion involved in this case, was doubtless intended to af- 
ford an additional security to the Indian, ignorant of our 
language and laws; and this might in many cases be 
as necessary between Indians, as between an Indian and 


brace such a case as the present, and we can see no reason 
for restraining its signification. Not only might the 


construction would, to a great extent, enable a white 
man to,defeat the object of the law, by making his con- 
tracts nominally in the name of some Indian. 

The position taken by the counsel, that the Indian is 
not entitled to the benefit of the statute, without putting 
in issue the consideration, is equally untenable. 

The statute was not designed to alter the rules of 
pleading, but to affect the quantity of proof which should 
be required in such cases. The statute of frauds requires 
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that@ertain contracts shall be in writing, to be.obligato- 
ry, as when one binds himself to pay the debt of ano- 
ther; but it has never been held that it was necessary 
to aver in the pleading, that such agreement was in wri- 
ting, but that it is sufficient to prove it on the trial. 

The contract of an Indian is not prima facie evidence 
of a consideration, but the consideration must be proved, 
and by two witnesses. 

There is no error in the judgment of the court, and it 
must be affirmed. 
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SHIRLEY US, FELLOWS, WADSWORTH & CO. 


1. In an action against the maker of a bill of exchange, an aver- 
ment of notice of the demand of payment, and its refusal and 
moe may be supported by evidence shewing a want of 

nds in the hands of the acceptors. 


2. But where a bill is drawn by defendant, for the accommoda- 
tion of the acceptors, within the knowledge of the payees,— 
the-want of funds in the hands of the acceptors, belonging to 
the drawer, will not excuse the omission of notice of non-pay- 

. ment and protest. 


Error to the Circuit court of Tuscaloosa. 

Assumpsit, before Chapman, J. 

This action is against Shirley, as the drawer of a bill 
of exchange, drawn on and accepted by Glaze & Haynes, 
in favor of Fellows, Read & Co., and by them endorsed 
to the plaintiffs in the suit. The declaration is in the 
usual form, averring presentment for payment, refusal, 
protest, and notice to the defendant. The bill of excep- 
tions taken during the trial, discloses that the plaintiff 
introduced in evidence the bill of exchange on which the 
action is founded, also a certificate of a notary public, 
showing the protest of the bill for non-payment, but 
omitting to show that the defendant was notified in any 
manner, of the protest. The plaintiff then offered evi- 
dence to show a want of funds in the hands of the ac- 
ceptors, as an excuse for the omission of notice to the de- 
fendant, To the introduction of this, the defendant ob- 
jected, because the declaration averred notice, and did not 
aver the want of funds. The court overruled the objec- 
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tion, and admitted the evidence, which tended to show 
a want of funds of the drawer in the hands of the ac- 
ceptors. The defendant then proved, that the bill sued 
on was executed to secure the payment for a stock of 
goods purchased by Glaze & Haynes, its acceptors, from 
the payees. ‘The defendant requested the court to in- 
struct the jury— 

1. That the want of funds of the drawer of a bill of 
exchange, was no sufficient excuse in law, for an omis- 
sion to give notice of demand and protest. 

2. If the jury should believe the bill in suit was drawn 
by the defendant for the accommodation of the acceptors, 
within the knowledge of the payees, that in that event, 
the want of funds belonging to the drawer by the ac- 
ceptors, would not excuse the omission of notice of non- 
payment and protest. These instructions were refused, 
and the court charged the jury, that proof of a want of 
funds, was sufficient to excuse notice of demand and 
protest in any case, whether the defendant was a mere 
accommodation party to the billor not. ‘To this charge, 
and refusal to charge, the defendant excepted, and now 
seeks to reverse the judgment of the Circuit court, on the 
questions of law arising out of the bill of exceptions, 


Crabb, for plaintiff in error. 
Clark, contra. 


GOLDTHWAITE, J.—The declaration avers, that no- 
tice of the demand of payment of the bill, and its refusal, 
Was given to the defendant, and the admission of evi- 
dence under this averment, to show a want of funds in 
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the hands of the acceptors, presents a question, which 
has never been directly decided by this court. 

On the first view, it would seem to be against general 
principles, to permit a party to prove a fact different from 
the one in issue, for the purpose of establishing his lia- 
bility, and it must be admitted, that some of the English 
cases deny the correctness of such a course—(Harris vs. 
Richardson, 4 Carr & P. 522; Cory vs. Scott, 3B. & A. 
619.) The direct question has not, however, received a 
decision, owing, probably, to the common practice of ad- 
ding the money counts. In the courts of the United 
States, the precise question does not appear to have arose 
in any other case than Frazier vs. Harris, (2 Litt. 185,) in 
which the court decided, that the evidence could not be 
admitted. This decision, however, is adverse to the cur- 
rent of the decisions on analagous questions; thusit has 
been decided, where the endorser of a note applied to a 
bank to get it discounted, and promised to attend to the 
renewal of it, and take care of it; and directed thata 
notice to the maker should be sent to his care, and such 
notice was sent accordingly; it was held, this was a 
waiver of a regular demand and notice, and could be 
given in evidence under the allegation of notice—(Taun- 
ton B’k vs. Richardson, 5 Pick.436.) So,a promise to pay 
after protest, will be received as evidence of notice, and if 
made with a knowledge that ho notice was given, the 
party cannot resist the demand for the want of notice— 
(Plate vs. McClure, 4 Rand, 164; Martin vs. Winslow, 2 
Mason, 241; Thornton vs. Wynn, 12 Wheat. 183; Breed 
vs. Hillhouse, 7 Conn. R. 523; Barker vs. Parker, 6 
Pick. 80.) 
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So, also, the fact that the maker had absconded, and 
could not be found, may be given in evidence under the 
allegation, that the note was presented, and payment re- 
fused—(Stewart vs. Eden, 2 Caine’s R. 121; Williams vs.. 
Matthews, 3 Cowan, 252.) ‘These cases are sufficient to: 
show, that these allegations are at present considered as. 
the necessary and proper form in which the liability of 
a drawer or endorser is to be averred, while more latitude 
is allowed in the evidence, which will be admitted, if it 
establishes a case of legal liability against the defendant, 
in the character in which he is pursued. The remedy 
on the money counts is much broader than any which 
has been opened by relaxing the ancient rules of evi- 
dence, when applied to the averments of the declaration 
on bills or notes. But when the subject is examined, the 
admission of this evidence seems amply sustainable on 
principle. If one drawsa bill, without having funds in 
the hands of the drawee, for a consideration passing to: 
him, he is the real debtor in the transaction, and even 
after the acceptance of such a bill, his.condition as the 
primary debtor still continues, although another party 
has intervened, on whom the law casts*the» charaeter of 
being first liable to all the parties except thesdrawer. 
Under these circumstances, the law dispenses with no- 
tice, or assumes the drawer as chargable with it, because 
it would be most iniquitous for him to claiM a discharge 
from an actual debt, when he has either substituted no 
liability on another, or that other, if he paid the debt, 
would possess the clear and undisputed right to again 
recover the amount from his drawer. 

We do not consider that the Circuit court erred in ad- 
mitting the evidence. 
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On the main question before the jury, as to the right 
of the defendant to notice, a doubt cannot be entertained. 
He was the drawer, not of an accommodation bill, in 
the usual sense of the term, but of a bill drawn for the 
accommodation of the acceptors, and stood in the relation 
of a surety, and was as much entitled to notice, as if he 
had furnished the acceptors of a bill drawn for his own 
use, With the funds totakeit up. If the drawer, in this 
case, Was not entitled to notice, it would be very difficult 
to conceive one in which it should be given. The cases 
of Cory vs. Scott, (3 B. & A. 619,)'and Norton vs. Picker- 
ing, (8 B. & C. 610,) are identical in principle with this. 

There is error in the refusal to give the second instruc- 
tion asked by the defendant, and in the charge, as given. 
Let the judgment be reversed, and the case remanded. 
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SKINNER US. W. & R. GUNN. 


1. A power given to an agent to sell a slave, implies a power to 
warrant the soundness of the slave. 


2. But a warranty given by the agent in his own name, will not 
bind the principal, unless it be recognised and adopted by him. 


3. The mere addition of the words “attorney for L. 8.” to his 
signature, by the obligor of a deed, cannot control the deed, 
and vary the obligations entered into. 


Error to the Circuit court of Tuscaloosa. 

Assumpsit on note, tried before Chapman, J. 

Plaintiff in error, by his agent, Isaac Hughes, sold to 
defendant a negro, for which the note sued on was given. 
Defendants plead the general issue, and failure of con- 
sideration. 

On the trial, plaintiff proved the note, and rested his 
case. Defendants then gave in evidence a power of at- 
torney, from Skinner to the agent, and a bill of sale from 
the agent, warranting the soundness of the negro; and 
that the negro died shortly after the purchase. They 
also gave evidence conducing to prove that the negro was 
unsound at the time of sale. 

Plaintiff asked the court to charge the jury— 

1. That the power of attorney did not authorise the 
agent to bind plaintiff by a warranty of soundness. 

2. That the warranty was not that of plaintiff. 

This the court refused, and charged the jury, that the 
agent was authorised to warrant the soundness of the 
slaves, so as to bind his principal, and that the acceptance 
9P 39 
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of the notes by the principal, was a recognition of the 
acts of the agent. ‘There was no proof that plaintiff 
knew that the agent had given a bill of sale with war- 
ranty. Verdict and judgment for defendant. 

The action of the court was assigned as error. 


Clark, for plaintiff in error. 
Phelan, contra. 


ORMOND, J.—T wo points are made in this case by the 
counsel for the plaintiff: 

1. That the authority given by the plaintiff in error, 
to Isaac Hughes, did not authorise him to give a warran- 
ty of soundness of the slave, which he was empowered 
to sell. 

2. That in fact no such warranty was made. 

An authority to do an act, must include power to do 
every thing usual and necessary to its accomplishment. 
Thus, an agent employed to get a bill discounted, may 
endorse it in the name of his employer, and bind him by 
such endorsement. So, an agent employed to sell a 
horse, may warrant him to be sound, that being usually 
done in such cases. But in either of the cases here put, 
the power of the agent might have been restrained by a 
prohibition to do the particular act. 

The power in this case, is to sell and convey the negro 
in the name of the plaintiff, and the agent must, as an 
incident of that power, and in the absence of any prohi- 
bition, have the right to warrant the soundness of the 
slave, as that is a usual and ordinary stipulation in such 
contracts, and must therefore be implied to effectuate the 
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object of the power—(Fenn vs. Harrison, 3 Term Rep. 
757; same case, 4 Term Rep. 177; Hilyear vs. Hawke, 2 
Esp. Rep. 72; Alexander vs. Gibson, 2 Campbell, 555.) 

The cases cited by the plaintiff’s counsel, of Rossiter 
vs. Rossiter, (8 Wend. Rep. 494,) and Nixon vs. Hyserott, 
(5 Johns. Rep. 58,) do not militate against the position 
here taken. In the case in Wendell, the attempt was to 
bring the act of an agent within the scope of his power, 
by virtue of a general clause in the letter of attorney, 
with which the act done had no necessary connection. 
The case in 5 Johnson, was where authority had been 
given to sell lands and execute a conveyance, and the 
court held that the attorney was not authorised to bind 
his principal by a covenant—such power not being ne- 
cessarily implied, in an authority to sell and convey 
lands. 

To ascertain whether any warranty of soundness was 
in fact made, we must examine the terms of the war- 
ranty, which are as follows: 

“ Know all men by these presents, that I, Isaac Hughes, 
for and in consideration of the sum of one thousand dol- 
lars, have this day bargained, sold and delivered, unto 
William B. Gunn, a negro man named Ned, supposed to 
be thirty years of age; which negro I warrant to be 
sound in body and mind—and do further warrant and 
defend the right and title of said negro to the said Wil- 
liam B. Gunn, his heirs, &c. for ever. In witness where- 
of, I have hereunto set my hand and seal. 

(Signed,) “I. Huanes, [seal.] 

“Atty for Livingston Skinner.” 
In has been decided by this court, in the case of Mar- 








308 REPORTS OF CASES IN 
Skinner vs. W. & R. Gunn. 








tin vs. Dortch, (1 Stewart, 479,) that such an execution 
of a power as this, will be sufficient; but it is too clear 
to admit of doubt, that this is not the warranty of the 
plaintiff in error. There is no room left for doubt or 
construction ; the agent does not attempt to bind his 
principal, but covenants in his own name, and the mere 
addition at the foot of the instrument, “att’y for Livingston 
Skinner,” cannot control the deed, and vary the obligation 
entered into by Hughes in his own name—(See Wilkes 
vs. Back, 2 East, 143, and cases there cited. 

The court also charged, that the acceptance of the note 
taken on the sale of the slave, and bringing suit thereof, 
Was a recognition of the acts of the agent. Itis stated 
in the bill of exceptions, that there was no proof that 
the plaintiff, when he accepted the note, knew that his 
agent had given a bill of sale, with warranty. 

An adoption of, or acquiescence in the acts of an agent, 
with knowledge of the facts, will certainly bind the 
principal. The objection, therefore, urged by the coun- 
sel for the plaintiff, that the principal did not know 
when he accepted the note of the warranty made by his 
agent, is not conclusive, as he might have known it af- 
terwards, and before suit was brought. 

The charge of the court is, however, not strictly cor- 
rect, as it assumes that receiving and suing on the note 
would be an adoption of the acts of the agent. Such 
recognition could only arise from a knowledge by the 
principal, of the acts of his agent, which knowledge such 
facts might conduce to prove, but the fact should have 
been left for the consideration of the jury. 

The judgment must be reversed, and the cause re- 
manded. 
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JENNINGS US. CUMMINGS & MASON. 


1, A demurrer is rightfully sustained to a plea, that plaintiff is 
not the owner of the note sued on, if such plea be not verified 
by the affidavit of defendant. 


2. Where there are several pleas, and the entry of judgment 
speaks of the “issue joined,” the court will intend, that all the 
issues were submitted to the jury. 


Error to Tuscaloosa Circuit court. 

Assumpsit, tried by P. Martin, J. 

On the ninth of March, eighteen hundred and thirty- 
eight, the defendants in error brought an action by peti- 
tion and summons, against the plaintiff, in the Circuit 
court of Tuscaloosa, on a promissory note, as follows: 

“Six months after date, I promise to pay Geo. Davis, 
or order, eighty-four dollars, payable and negotiable in 
the Bank of the State of Alabama, for value received.— 
Tuscaloosa, August the 25th, 1836. 

“Wa. JENNINGS.” 

On which note is the following endorsement : 

“Pay the within toCummings & Mason. 26th Aug. 
1836. G. Davis.” 

We find in the record an agreement and entry, made 
at the first trial term in the Circuit court, in these words: 

“Tt is consented, that a trial on the merits take place 
at the present term; and defendant pleads in short, by 
consent, that plaintiffs had no interest or ownership in 
the cause of action sued upon atthe time of suit brought ; 
2. payment; 3. set-off. Porter, def’t’s att’y.” 
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Whereupon, the plaintiffs demurred “in short to the 
plea of no interest or ownership in the cause of action.” 
To the pleas of payment and set-off, there was “ replica- 
tions and issue joined. Crass, for pl’ffs.” 

To the first plea, the demurrer was sustained. The 
issues on the second and third pleas were submitted to | 
the jury, who returned a verdict in favor of the defend- 
ants in error, on which a judgment was rendered; from 
which the plaintiff prosecutes a writ of error to this 
court, and insists upon its reversal— 

1. Because the demurrer to the first plea should have 
been overruled ; 

2., Because it does not appear on what issue the jury 
found their verdict. 


Porter, for plaintiff in error. 
Crabb, contra. 


COLLIER, C. J._1. The precise question raised by 
the demurrer of the plaintiff in error, was brought to the 
view of the court in Beal & Bennett vs. Snedicor, (Jan. 
term, 1839.) In that case, the defendants in the Circuit 
court pleaded that the plaintiff (who sued as the endorsee 
of a promissory note,) “was not the owner of the nvute 
sued on, or any part thereof, at the time of the commence- 
ment of the action, but the same was then, and still is 
the property of Messrs. Brewster, Solomon & Co.,” the 
payees. ‘To this plea, the plaintiffs demurred, and the 
demurrer being sustained by the Circuit court, the case 
came here for revision, ,.This court was of opinion, that 
the act of eighteen hundred and nineteen, “to regulate 
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the proceedings in the courts of law and equity in this 
State,” having enacted that it shall not be necessary for 
the plaintiff to prove an assignment of a bond, §c. unless 
denied by a plea verified by oath, made the plea bad, 
for the want of such a verification. The plea in that 
case, being similar to the one in the case before us, we 
are satisfied that the court rightfully sustained the de- 
murrer. 

2. Theentry of the judgment, after reciting the names 
of the jurors, proceeds as follows: “ who being elected, 
tried, and sworn the truth to speak, upon the issue join- 
ed, on their oaths do say they find,” &c. The verdict and 
judgment is in proper form, but it is objected, that the 
entry does not show that the isswes were submitted to 
the jury. True, the singular number issue is employed, 
when the plural would more appropriately express the 
truth of the case, yet we will intend that both the plea 
of payment and set-off were before the jury, and that the 
omission correctly to recite the fact, was a mere clerical 
mistake, not affecting the validity of the judgment. The 
consequence is, that the same is affirmed. 
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ROBERTS Ct al. vs. THE STATE BANK. 


1. Where a notary certified in a protest, as follows: “notices of 
protest given to the drawer and two first endorsers same day” 
—it was intended, that the notice was in writing, and given 
personally. 


2. The certificate of the President of the Bank, of the indebted- 
ness of defendant, is conclusive as to the right of the bank to 
sue, and prima facie evidence of the genuineness of the sig- 
nature. 


3. It isthe duty of the court, and not the province of the jury, to 
pronounce on the legal validity of written evidence. 


4. Where the certificate of the President of the Bank contains 
no reference to the instrument sued on, other than its amount, 
it is insufficient to give the court jurisdiction, and too loose 
and indeterminate to be received. 


Error to the Circuit court of Tuscaloosa. 
Bank motion, tried by Chapman, J. 
This was a motion in the court below, by the Bank, 
against Roberts, asthe drawer, and the other defendants, 
as first and second endorsers of a bill of exchange, for 
two thousand dollars, drawn by Roberts on Turner & 
Lewis, and by them accepted. The bill was endorsed 
by the defendants, John F. Everett and Joseph Bates, jr. 
The defendants appeared, and pleaded the general is- 
sue, and a jury being empanneled,_rendered a verdict in 
favor of the Bank for two thousand three hundred and 
twenty dollars—upon which judgment was rendered. 
Pending the trial, a bill of exceptions was taken) from 
which it appears, that the plaintiffs below read to the 
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court the certificate of the President of the Bank, to show 
that the bill was the property of the Bank, which is as 
follows: 

“Bank of the State of Alabama, Tuscaloosa, 18th 
March, 1839.—I, Hardin Perkins, President of the Bank 
of the State of Alabama, do hereby certify, that James F. 
Roberts, Turner & Lewis, John F. Everett and J. Bates, 
jr. are indebted to the President and Directors of the 
Bank of the State of Alabama, the sum of two thousand 
dollars, with interest from the 24th March, 1837; and 
that this debt is really and bona fide the property of the 
said Bank. H. Pixxras, President.” 

The plaintiff below also produced and read in evi- 
deuce, «u protest of a notary public, tat the said bill of 
exchange Was duly protested for non-payment; and also 
the certificate of the notary, that he had given notice to 
the defendants below of the isi:onor of said bill, which 
certificate is in these words: “ notices of protest given 
to the drawer and two first endorsers same day.” 

The defendants below objected to the protest and cer- 
tificate of the notary, as not being sufficient to prove a 
notice tc the drawer and endorsers; and to the certifi- 
cate of the President of the Bank, as insufficient to show 
that the bill sued on was the property of the Bank; but 
the court decided that the protest and certificate were 
proper evidence for the jury, to consider whether notice 
was given, and whether the bill was bona fide the pro- 
perty of the bank. 

The counsel for the defendant also moved for the fol- 
lowing charges to the jury: 

1. That the notice in a protest, must state the manner 
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in which it was given, and the time when, whether per- 
sonally or otherwise ; 

2. That if the certificate is not under the seal of the 
corporation, then the official identity of the President 
must be proved, and that the signature is in his hand 
writing ; 

, 3. That the certificate of the President of the Bank, 
must contain within itself such a description as must 
identify the particular bill or note; 

4. That the introduction of said certificate, not con- 
taining within itself a reference to the subject matter of 
suit, does not become connected with it, merely by the 
fact of producing it in evidence. 

These charges, the court refused to give, and the de- 
fendants below excepted. ‘They now assign for error, 
in this court— 

1. The facts stated in the record, do not shew a case 
in which judgment could be legally rendered ; 

2. ‘There was no sufficient notice bringing’the parties 
before the court, as authorised by the statute; 

3. There is no showing, that the instrument sued on 
was the property of the Bank ; 

4. The court below erred, as shewn in the bill of ex- 
ceptions, and in refusing the charges prayed. 


Porter, for plaintiffs in error. 
Phelan, contra. 


ORMOND, J.—The charter of the Bank of the State of 
Alabama, authorises proof to be made of notice of the 
dishonor of a bill of exchange or promissory note, by the 
certificate of the notary. 
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The provision is in these. words: “The protest of a 
notary public, of an inland bill of exchange,—or other 
protestable security, the property of said Bank,—setting 
forth a demand, refusal, non-acceptance or non-payment, 
and that notice thereof was given either personally or 
otherwise, to the parties entitled thereto, shall be evi- 
dence of such facts: Provided, that nothing herein con- 
tained, shall be construed to affect the reasonableness or 
sufficiency of such demand, refusal, non-acceptance or 
non-payment.” 

The certificate made by the notary in the protest, is as 
follows: “notices of protest given to the drawer and two 
first endorsers same day.” The certificate of the notary, 
that notice of the dishonor of the instrument has been 
given, is prima facie evidence of the facts it recites, and 
should set them forth with reasonable certainty. 'There 
can be no controversy as to the time when the notice 
Was given: it was on the same day that the protest was 
made, but it is insisted, that it does not appear whether 
the notice was verbal or in writing; whether the notice 
was given personally, or left at the house or place of bu- 
siness of the plaintiffsin error. We think, however, that 
the criticism of the counsel for the bank, on the word 
“ notices,” is correct: We must intend that the. notice was 
in writing, and given personally ; the language will not 
reasonably admit of any other interpretation. Had he 
Stated that notice was given to the parties the same day, 
there would be great force in the objection, as it would 
then be uncertain whether the notice was written or 
verbal, and the statute seems to contemplate that the no- 
tary should state in what manner the notice was given, 
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and if this were not done—but the result stated by the 
notary instead of the facts—it would be impossible, in 
most cases, for the party to contradict it,if untrue. The 
employment, by the notary, of the substantive zofices, 
shows the character of the notice: we must intend that 
it was in writing. 

In the case of Charles Cullum vs. Denys Casey & Co., 
at the last term, we held that a certificate of a notary, 
that a bill was presented for payment “at the place of 
business ” of the drawees, was sufficient, without setting 
forth where the place of business was. 

The first and second assignments of error, question the 
sufficiency of the notice, and tiat ti:e facts stated on the 
record, do not authorise the judgment. In the case of 
James Curry vs. The Bank of Mobile, decided at the last 
term, after a review of all the cases on the subject, we 
held that, whether the judgment be by default or other- 
wise, in cases of this summary character, the record must 
show affirmatively, every fact necessary to give the court 
jurisdiction, but that when an issue was made up, “the 
verdict would ascertain the defendant’s liability, as in 
other cases, in suits brought in the ordinary mode; and 
that it Was unnecessary to encumber the record either 
with the proof or fact of notice, or of those facts which 
constitute the liability for the debt. Should either party 
desire to reserve the legal sufficiency of the facts, it can 
be done by bill of exceptions, or by demurrer to the evi- 
dence.” ‘This decision was made on great consideration, 
and we are entirely satisfied with it. As this case was 
determined below, On an issuc in fact between the par- 
ties, those assignments of error cannot be sustained: the 























THE SUPREME COURT OF ALABAMA. 317 

Roberts et al. vs. The State Bank. 

case must be determined on the points reserved in the 
bill of exceptions. 

But is necessary, in all cases, that the court have juris- 
diction; and this fact, the plaintiff must in all cases of 
this summary character, show affirmatively on the re- 
cord. The jurisdiction can only be given by the certifi- 
cate of the President of the Bank, that the debt is really 
bona fide the property of the Bank, and this leads us 
to the examination of the certificate of the President of 
the Bank, which is found in the record. 

It is insisted, that unless the seal of the corporation be 
annexed to the President’s certificate, that proof must be 
made of the genuineness of the signature, and that the 
individual signing it, is the President of the Bank. 

The Bank of the State of Alabama is the property of 
the public ;—its President and Directors are appointed by 
the Legislature: we must therefore judicially take notice 
who they are, and therefore must judicially know, that 
Hardin Perkins was at the date of this certificate, Presi- 
dent of the Bank. 

It is, however, admitted, that it is a much more diffi- 
cult question, whether the court must be presumed to 
know his signature; we think, however, that such was 
the intention of the Legislature. The power to make 
this certificate. which confers jurisdiction in these sum- 
mary cases on the court, is given to the President of the 
Bank—not to the corporation—and therefore, it is not ne- 
cessary that the certificate should be verified by the seal 
of the corporation; as therefore this.duty is thus cast on 
him, as a public officer, and as the prosecution of suits on 
behalf of the Bank, is entrusted to the attorney of the 
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Bank, who is appointed in pursuance of law, and there- 
fore at least quasi a public officer,—we think it reasona- 
ble, that the Legislature intended thi.t the certificate of 
the President of the Bank, thus offered, should be conclu- 
sive as to the right of the Bank to sue, and at least prima 
facie evidence of the genuineness of the signature. 

But the certificate of the Pres:dent must, in itself, or by 
reference to something else thereby adopted as part of it, 
disclose with reasonable certainty, that the debt proposed 
to be recovered in this summary mode, is really and bona 
fide the property of the Bank. This has not been done 
in the certificate produced in this case; it contains no re- 
ference to the debt sued on, further than by its amount, 
and would apply to any debt of the same amount due 
by the same parties. This is certainly too loose and in- 
determinate, especially in this summary proceeding, 
which the defendant cannot question the right of the 
Bank to institute. 

The counsel for the Bank has relied on the case of 
Walker vs. The Bank of Alabama, (4 Stew. & Por. 215,) 
as an authority to shew that an allegation in the notice, 
that the instrument sue on was the property of the 
Rank, would give’the court jurisdiction. The language 
of*the court is, “the first assignment of error in this case 
isa general one, and the third is not sustained by the 
record—as the allegation in the notice, that the plaintiffs 
below were the ‘holders and owners’ of the bill of ex- 
change sued on, is equivalent to alleging that the bill 
was the property of the Bank.” 

This case is not correctly reported; the first assign- 
ment of error, to which the court refer as too general to 
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be noticed, is omitted in the printed report, as we have 
ascertained by examining the original record; and what 
is called the first in the report, is in the record the third 
assignment. 

There is in addition to this, a verbal inaccuracy in the 
opinion, as is manifest frum other parts of it, in this, that 
it appears to derive the jurisdiction of the court, from an 
allegation in the notice. Such a decision would be at 
war with all the previous and succeeding decisions on w i 
the subject; besides, the judgment of the court, in that 
case, showed that the certificate of the President was 
produced, averring that the debt sued on was really and 
bona fide the property of the Bank. The court. was 
therefore correct, in saying that tie third assignment of 
error (which, in the printed report, is put down as‘the 
first,) “is not sustained by the record,” although a wrong 
reason appears to be given for it. This inaccuracy 
doubtless arose from the circumstance, that the contro- 
versy in the case was upon the fact of the acceptance of 
the bill by Walker, and for want of an averment of proof 
of that fact, the case was reversed. 

In this case, the facts are sent up by bill of exceptions, 
and we have the certificate of the President of the Bank 
in hac verba. It is, for the reasons given, insufficient to 
give the court jurisdiction, and for that cause, the judg- 
ment of the court below must be reversed, and the cause 
remanded for further proceedings. 

The court also erred, in leaving to the jury the suffi- 
ciency of the certificate of the President of the Bank, 

‘and the certificate of the notary, that notice had been 
given to the defendants below. It was both the province. 
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and the duty of the court, to have pronounced the legal 
validity of the evidence, and not to have left it to the jury. 





ALFORD US. JOHNSON. 


1. Where plaintiff’s agent in attachment, dec'ares on oath that 
defendaut is indebted to plaintiff in a sum certain by note, and 
then sets out the note in A@c verba—it is sufficient. 


2. The authority of the agent to execute a bond, must be ques- 
tioned by plea to that effect, or it will be presumed by the 
court. 


3. Plaintiff in attachment must be required to perfect a defective : 
bond, and decline doing so, before proceedings will be quashed 
for such defect. 


4. The act which requires process issued from the clerk’s office 
of any court in this State, to be directed, “to any sheriff of 
the State of Alabama,” &c., does not embrace attachments is- 
sued by justices of the peace. 


5. Where an affidavit describes the plaintiff by the christian 
name of “Abraham,” and in the bond and attachment he is 
called “Abram,” the bond and attachment may be amended, 
to conform to the affidavit. 


Error to Tuscaloosa Circuit court. 

Attachment, tried by P. Martin, J. 

The plaintiff in error, by his agent, N. B. Garner, on 
the eleventh December, eighteen hundred and thirty- 
seven, caused an attachment to be issued against the de- 
fendant, by a justice of the peace of Tuscaloosa, returna- 
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ble into the Circuit court of that county. At the term 
of that court, holden in March, eighteen hundred and 
thirty-nine, the defendant, by his attorney, moved the 
court to quash the attachment, for the insufficiency of the 
affidavit, bond and writ of attachment—which motion 
was granted, and judgment rendered against the plain- 
tiff for costs. 
This judgment is here assigned for error. 


Clark, for plaintiff in error. 
Phelan, contra. 


COLLIER, C. J.—The record does not discover the spe- 
cific grounds of the motion in the Circuit court; but the 
defendant’s counsel, in his argument, has insisted that 
the judgment is legal — 

1. Because the affidavit does not conform to the sta- 
tute ; 

2. Because the bond is not well executed ; 

3. Because its condition is defective ; 

4. Because the writ of attachment is not properly di- 
rected ; and 

Lastly. Because there is a variance between the aff- 
davit, bond and process. 

1. It is objected to the affidavit, that the plaintiff does 
not swear that the defendant is indebted to him in asum 
certain. This objection is not (in our opinion) well ta- 
ken. The plaintiff’s agent declares on oath, that the 
defendant “is justly indebted to the said Abraham Alford, 
in the sum of three thousand dollars, by a sealed note, of 
the tenor following”—-and then sets it out in hec verba. 
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This mode of stating the defendant’s indebtedness is 
equivalent toa direct affirmation, that he owed the 
plaintiff the sum expressed in the face of the specialty. 
The affidavit; in all other respects, conforms to the act of 
eighteen hundred and thirty-three, (Aik. Dig. s. 6, p. 38,) 
and has not been drawn in question. 

2. Without pretending to determine whether, where 
&@ party sues out an attachment by an agent, &c. it is ne- 
cessary that the bond should be executed by the agent, 
é&c. as the principal; we think if this be necessary, that 
Garner may be soregarded. The bond is thus executed: 

“ABRAHAM ALFORD, [seal.] 

By his agent, NV. B. Garner. 
“N. B. Garner, [seal.] 
“J. Cantey, [seal.]” 

Neither the bond or condition style either of the obli- 
gors as a principal or a surety, so that we might, if it 
Were required in order to sustain the attachment, con- 
sider Garner as the principal, and the execution by Al- 
ford; through his agency, as surplusage. So, if the exe- 
cution of the bond by Garner for Alford was unauthor- 
ised, it would impose no liability upon the latter, but the 
former would be personally responsible for having ex- 
ceeded his authority. 

Upon a motion to quash, we are to look alone to the 
face of the proceedings objected to, and if these be regu- 
lar, the motion will be denied. Thus: if the bond should 
have been executed by the plaintiff, we will presume 
that Garner’s authority was ample for that purpose—if 
it. was not, the plaintiff might, by plea, have questioned 
the legality of his agency. 
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3. The sufficiency of the condition of the bond, must 
be determined by a reference to the attachment law of 
eighteen hundred and thirty-three, and not that of the 
twenty-third December, eighteen hundred and thirty- 
seven, as was supposed in argument; for the attachment 
was issued on the eleventh December, twelve days pre- 
vious to the passage of the latter statute. 

The 3d section of the actof eighteen hundred and 
thirty-three, requires that the bond shall be “ conditioned 
that the plaintiff shall prosecute his or her attachment 
to effect, and pay the defendant all such damages as he 
or she may sustain, by the wrongful or vexatious suing 
out of such attachment.” The 6th section prescribes the 
form of the affidavit, bond, and attachment, and the condi- 
tion there found, is materially variant from the 3d sec- 
tion. Such part of it as concerns us at present, is in 
these words: “Now if the said shall prosecute his 
suit with effect, or in case he fail therein, shall well and 
truly pay, and satisfy to the said , all such costs 
and damages as shall be recovered and awarded against 
the said — , his heirs, executors or administrators, in 
any suit or suits, which may be hereafter brought for 
wrongfully suing out the said attachment, then the above 
obligation to be void; otherwise, to remain in full force 
and effect.” There is aclear discrepancy between the 
bond required by the 3d section, and that, the form of 
which is given to the 6th section ;—under the former, 
the surety would be liable for damages consequent upon 
the vexatious or wrongful suing out of the attachment, 
though the plaintiff might recover a judgment—while 
under the latter, he could be charged only, upon the fail- 























324 REPORTS OP CASES IN 





Alford vs. Johnson. 





ure of the plaintiff to prosecute his suit to effect. This 
state of things was discovered by the Legislature, and on 
the tenth January, eighteen hundred and thirty-five, an 
act was passed, which enacted “that from and after the 
passage of this act, no person shall sue out any original 
attachment, without giving security or securities to the 
bond required to be entered into, by the third section of 
the above entitled act, (act of 1833,) conditioned as pro- 
vided for by said act, which security or securities shall 
be approved of by the judge or justice granting such at- 
tachment, and be subject to all the liabilities of the prin- 
cipal in said bond.” Here, we see the Legislature did 
not pretend to interfere: with the form of the bond, as 
before prescribed, but expressly re-adopt the condition, 
the form of which is furnished by the act of eighteen 
hundred and thirty-three, and inappropriate as it may 
seem, declare the legal effect of the bond, to be the impo- 
sition of a liability upon the surety beyond, and in some 
instances, in opposition to its terms: thus continued the 
law until the act of eighteen hundred and thirty-seven, 
already cited. The condition of the bond is subtantially, 
if not literally copied from the 6th section of the act of 
eighteen hundred and thirty-three, and consequently, is 
free from legal exception: but even conceding the bond 
to have been defective, the Circuit court was not warrant- 
ed in quashing the proceedings, unless the plaintiff had 
declined, upon the requisition of the court, to perfect it 
by the substitution of anew bond—(Lowry vs. Stowe, 7 
Porter’s R. 486.) 

4. The attachment is directed to the sheriff, as required 
by the act of eighteen hundred and thirty-three ; and the 
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act of eighteen hundred and thirty-six, “to amend the 
laws regulating judicial proceedings,” (pamphlet acts of 
1836, p. 25,) which directs that “all original, mesne And 
final process, issued from the clerk’s office of any court 
in this State, shall be directed “to any sheriff of the State 
of Alabama,” &c.—applies in terms to the process of 
courts, of which clerks are necessary officers, and conse- 
quently, does not embrace attachments issued by justices 
of the peace. 

5. The defendant insists, that there is such a variance 
between the affidavit, bond and attachment, as to have 
authorised the judgment of the Circuit court. The affi- 
davit describes the plaintiff by the christian name of 
Abraham—in the bond he is called both Abraham and 
Abram—while the attachment is sued out in the name 
of Abram. We think if it were necessary, that the bond 
and attachment might have been amended so as to con- 
form to the affidavit, and that the variance is not such as 
to sustain the judgment. 

This view of the case brings us to the conclusion, that 
the judgment of the Circuit court is erroneous, and it is 
therefore reversed, and the case remanded. 
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THE STATE US. SAUNDERS. 


lL. An indictment for trading with a slave, which states that goods 
were bought from or sold to the slave, “without the consent 
of the owner or overseer of the slave”—is sufficient. 


Error to Pickens Circuit court. 

Indictment for trading with a slave, tried before Chap- 
man, J. 

This was an indictment preferred against the defend- 
ant, in the Circuit court of Pickens county, for trading 
with a slave. 

The first count of the indictment charges that the de- 
fendant: “did buy of and from Dick, a negro man slave, 
the property of one Walter W: Gilkey,—two hundred 
pounds of cotton, for five dollars, without the consent of 
the master, owner or overseer of said slave, contrary,” &c. 

The second count charges the defendant with receiving 
the cotton from the slave, without the leave or consent 
' of the master, owner or overseer, &c. 

The defendant demurred to both counts of the indict- 
ment. The court sustained the demurrer to the second 
count, and overruled the demurrer’to the first. There 
was a verdict and judgment against the defendant, but 
the judgment of the court overrtiling the demurrer to the 
first count, was reserved for the revision of this court, as 
a novel and difficult question, and is now assigned for 
error. 


Ellis, for plaintiff in error. 
Attorney General, contra. 
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ORMOND, J.—The offence described in this indict- 
ment, is created by statute: so much of the act as is per- 
tinent to the question, is in these words: “that no person 
whatsoever, shall buy, sell, or receive from any slave or 
slaves, any commodity, of any kind or description what- 
soever, Without the leave or consent of the master, owner 
or overseer of such slave or slaves in writing, expressing 
the articles permitted to be bought, sold or bartered; or 
unless the master, owner or overseer Of any such slave 
or slaves, shall personally authorise the same; and,” &c: 
—(Aik. Dig. 396.) 

There can be no doubt, that where an offence is cre- 
ated by statute, the statute contains a definition of the 
offence ; and an indictment for such offence, must state 
it with certainty and precision, either in the words of 
the statute, (which is the safest and most -roper mode,) 
or in equivalent language. If there be an exception in 
the statute creating the offence, the indictment must 
show negatively, that the defendant does not come with- 
in the exception. 

The offence created by this statute, is buying from, or 
selling to slaves, without the consent of the owner or 
overseer of the slave, given either in writing or person- 
ally ; and an indictment, to be good, under the statute, 
must charge the offence in both aspects—affirmatively 
and negatively—that the goods were bought from, or 
sold to the slave, and that neither the owner or ovérseer 
of the slave consented to the traffic. 

It is contended by the counsel for the defendant, that 
the consent which, under the statute, is to legalise deal- 
ing with slaves, is not negatived in the indictment, inas- 
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much as it is not stated that the consent which the sta- 
, tute requires, was not given either in writing or person- 
ally, by the owner, master or overseer. 

But the indictment does deny that either the master, 
Owner or Overseer consented to the purchase by the de- 
fendant, of the cotton from the slave, and this charge the 
defendant could negative, and entitle himself to an ac- 
quittal, by proving a consent to deal with the slave, by 
the written permission.of the owner or overseer of the 
slave, or by their consent given personally. It could, 
therefore, have subserved no purpose to allege in the in- 
dictment, that consent Was not given in either of the 
modes pointed out in the statute, as the general allega- 
tion, that no consent was given, must include both modes 
of consenting. 

It is supposed, by way of illustration, that if the charge 
in the indictment be so general, that the defendant might 
excuse himself by proving a consent not contemplated 
by the statute, and yet satisfy the averment in the in- 
dictment, that the indictment must be bad: such a case, 
it is supposed, would be presented, if the consent were 
given orally, by an agent of the master or owner,— 
which, it is said, was the predicament of this case in the 
court below, and that the evidence was rejected by the 
court. We are of opinion, that the evidence should have 
been received, and would have constituted a defence. 

The act requires the consent of the master, owner or 
overseer, to be given either in writing or personally, but 
it was not intended by the Legislature to change the 
rules of evidence, which at common law, are the same 
in criminal as in civil cases. What a man does by his 
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agent, he does by himself; and had this question been 
reserved, there can be no doubt that the judgment must 
have been reversed. But it does not appear from the re- 
cord, that any such evidence was offered—or if offered, 
and rejected, that the point was reserved for the con- 
sideration of this court. 

The single point presented by the record, is the sufficien- 
cy of the first count of the indictment, and there being no 
error in the judgment of the court on the demurrer to 
that count, it must therefore be affirmed: 


9P 42 
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CARMICHAEL US. BROOKS. 


1. In an action between the endorsee of a draft or order, disho- 
nored for non-acceptance, and the maker—a written admission 
of the payee, discharging the liability of the maker, is inad- 
missible in evidence. 


2. A party, asking the action of the court, must be prepared to 
sustain the whole demand in the precise terms in which it is 
made, and the refusal to act will not be error, although a por- 
tion of the request might have been properly granted. 


Error to Madison County court. 

,. Assumpsit by endorsee against maker. 

Brooks, as the assignee of Spencer, instituted suit 
against Carmichael, in the County of Madison, on an or- 
der in writing, of the effect following: 

“The sheriff of Limestone county, will pay E. H. 
Spencer the amount of the judgment of mine against 
J. S. Hendrick, which is two hundred and seventy- 
nine dollars, which amount I am due said Spencer; and 
this order shall be your receipt. This 16th January, 
1835. D. CaRMICHAEL.” 

Endorsed— 

“The sheriff of Limestone county will pay over, when 
collected, the amount of the within order to Mr. John 
Brooks. November 19th, 1835. E. H. Spencer.” 

“ Not accepted, for want of funds inmy hands. 26 
January, 1835. Tuomas G. Tus, 

Sh’ff of Limestone county.” 

The declaration is drawn in the usual form, and avers 
a presentment for acceptance to the drawee, his refusal 
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to accept, and notice to the drawer. It also avers, that 
the drawer had no funds in the hands of the drawee.’ In 
the progress of the trial, the plaintiff read the order and 
its endorsements in evidence to the jury, and also pro- 
duced and read in evidence, a paper which purported to 
be a protest of an order, similar to the one described in 
all respects, except the amount and direction: the former 
of which is stated as “two hundred and seventy-fize ‘dol- 
lars,” and the latter “directed to T'homas G. Tyus, sheriff 
of Limestone county.” ‘This protest was made by a jus- 
tice of the peace, in the absence of a notary public.— 
What other evidence, if any, was offered by the plaintiff, 
is not disclosed by the bill of exceptions. 

The defendant proved by a witness, the signature of 
Spencer, (the drawer of the order,) to an instrument in 
writing, in these words: : 

“This may certify, that the judgment that D. Carmi- 
chael sold me on J. S. Hendrick, is to have no re- 
course on said Carmichael, further than said Carmichael 
is to favor the collection of said debt. This 16 January, 
1835. E. H. Spencer.” 

And then offered to read it in evidence to the jury, but 
the court excluded it. 

The defendant then moved the court to exclude the 
evidence previously admitted on the part of the plaintiff, 
of the order and protest—and this being refused, tendered 
his bill of exceptions on both points. The refusal to 
permit the instrument signed by Spencer to be read in 
evidence, and the refusal to exclude the evidence of the 
order and protest, are assigned as matters of error. 
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» McClung, for plaintiff in error. 
Hopkins, contra. 


GOLDTHWAITE, J.—A very brief examination will 
serve to show that the instrument signed by Spencer, 
and offered in evidence, was rightfully excluded. It pur- 
ports to be the written admission of Spencer, made on 
the-same day that the order by Carmichael to the sheriff 
Was executed, of a condition in the contract of endorse- 
- ment, which, if actually made, would discharge Carmi- 
chael from all liability to Brooks—he coming to the pos- 
session of the order after its dishonor, and being conse- 
quently put on enquiry into all the equities existing be- 
tween the drawer and payee: 

When the signature of Spencer was established to this 
instrument, it evidenced nothing more than his admission 
that such was the contract between him and Carmichael, 
but did not prove that such a contract was in fact made. 

Spencer would have been acompetent witness for 
Carmichael, and if the contract was in truth such as is 
described by the writing, could have established the fact, 
but the instrument itself might be made at any time pre- 
_. vious to the trial; the fact therein stated might never 
have existed, and if competent evidence, the plaintifi’s 
action might be defeated by the combination of Spencer 
with the defendant, and neither of them be guilty of 
perjury or forgery. The law is not so defective in guard- 
ing the rights of parties, as to permit consequences like 
these. It is urged that the instrument was, at least, prima 
facie evidence of having been made at the time it bears 
date, and that the plaintiff ought to be put on the proof, 
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that it was not then made ; put this soent omnia be en- 
tirely out of his power, unless witnesses were present 
when the contract of endorsement was entered into, 
who might be able to swear that no such writing was 
then given, and no such condition introduced in the con- 
tract. Spencer, if called as a witness to establish a. lia- 
bility in Carmichael to Brooks, would clearly be an in- 
competent witness, and would not be permitted to dis- 
prove any matter of defence. ‘There was no error in 
rejecting the writing. 

The other point is equally clear against the plaintiff 
in error. If the application to the County court, had 
been to exclude the protest on account of the variance, or 
if the effect of the variance in the description of the order 
protested and the one sued on, had been the subject of a 
specific charge, we should feel bound to examine the 
question with the attention it would then deserve, but 
the request was to exclude the order as well as the pro- 
test. ‘There is no valid objection urged against the 
admission of the order, and as the County Court was 
bound to respond only, to the entire request of the de. 
fendant, there was no error in refusing to exclude the 
entire evidence then before the jury, as a part of it was 
certainly obnoxious to no objection. 

The rule is well settled, that a party asking the auton 
of the court on any subject, must be prepared to sustain 
the action demanded, in the precise terms in which the 
request is made, and the refusal of a court to act in the 
manner requested will not be error, although a portion 
of the request might have been properly granted, and 
should have been, if asked independent of the other part 
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Strader vs. . Houghton. 


(Elliot e et al: vs. ‘Purrol, 1 Peters, 328; Moore vs. “Left. 
wich, 1 Stewart § Porter, 254.) 
Let the judgment be affirmed. 


STRADER US. HOUGHTON. 


- 1, Where the surety to a bond gave a verbal notice to the payee, 
after maturity, to sue the principal, who declined doing so, un- 
til the principal became insolvent—it was held, that the surety 
was discharged from his liability. 


Error to Benton Circuit court. 
Covenant—tried before Shortridge, J 


Martin, for plaintiff in error. 


_COLLIER, C. J.—The only error insisted on in the 
proceeding in the Circuit court, arises out of a bill of ex- 
ceptions, sealed by the presiding judge at the trial. The 
plaintiff in error being sued on a specialty for the pay- 
ment of money, which he had executed with one King 
Jenkins as his surety, proved that he had on several oc- 
casions, given to the defendant a verbal notice, after the 
maturity of the paper, to sue his principal, or he would 
consider himself discharged from his suretyship—that 
the principal was solvent at the time of the notices, and 
that the money might have been collected of -him, had 
diligence been used—that the defendant had taken no 
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measures for several years, to coerce a collection, and that 
the principal was now insolvent. 

The Circuit judge charged the jury, that to have made 
the notice by the plaintiff available in his defence, it was 
necessary that it should have been in writing—and re- 
lied upon the case of Gayle vs. Randle, (4 Porter’s R. 236,) 
as having changed the earlier decisions on the point. 
The learned judge was clearly mistaken, in the view 
which he took of that case: when looked into, instead 
of being found introductive of a new rule, it will be seen 
to be confirmatory of Bruce vs. Edwards, (1 Stewart’s 
Rep. 11.) 

The consequence is, that the judgment of the Circuit 
court is erroneous, and is therefore reversed, and the case 
remanded. 
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PHARES & HERNDON UWS. STEWART. 


1. A wrongdoer is responsible for all the consequences which 
flow immediately from his wrongful or negligent acts; and 
this rule is the same in civil as in criminal cases, and the re- 
sponsibility is not relieved by the fact, that the consequences 
of the injurious act could have been prevented by the care or 
skill of the sufferer. 


Error to the Circuit court of Mobile. 

Case tried before Harris, J. 

This action was commenced in the Circuit court of 
Greene county, and subsequently removed to that of Mo- 
bile, in which it was determined by a verdict and judg- 
ment in favor of Stewart, the plaintiff, who declared in 
case against Phares §- Herndon, as the owners of the 
steam-boat Choctaw, for an injury arising from the neg- 
ligent .and unskilful conduct of their servants, while in 
charge of the said steam-boat, which came in collision 
with a flat-boat, laden with corn, and caused the destruc- 
tion of flat and lading, which were the property of the 
plaintiff. 

The only questions made in this court, arise from ex- 
ceptions taken at the trial, to the charge of the Circuit 
court, and to its refusal to give certain instructions to the 
jury, asked for by the defendants. 

The evidence disclosed by the bill of exceptions, so far 
as is necessary to an understanding of the questions pre- 
sented before this court, is as follows: “On the. part of 
the plaintiff, it was shewn, that on Monday, the 29th 
May; 1834, about one o’clock A. M., the steam-boat Choc- 
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taw, then ascending the Tombeckbee river, came in col- 
lision with the plaintiff’s flat-boat. The master of the 
flat, with one of the crew, heard the noise of a steam. 
boat, apparently below them, on the river, a mile ora 
mile and a half distant; the remainder of the crew were 
immediately apprised of the approach of the steam-boat, 
the fire on the flat stirred up, and pine wood roasted near 
the fire, so as to enable the crew to produce a blaze 
quickly, as soon as the steam-boat should beseen. Soon 
after this, the steam-boat turned a point, about a quarter 
of a mile distant from the flat, and in full view; the 
master of the flat instantly lighted his torch of pine, and 
placing himself in the front part of his flat, held it raised: 
at this time, both steam-boat and flat were in their pro- 
per places, according to the rules recognized in the navi- 
gation of the river. Wie. the boats had approached 
within one hundred or one hundred and fifty yards of 
each other, the master of t!e flat, fecling satisfied that 
his light had been pleinly seen by those on board the 
steam-boat, laid it down, but it continued to blaze and 
give light; he then examined the position of the steam- 
boat particularly, and from the course it was steering, 
he judged that the boats would pass each other at a dis- 
tance of twenty or thirty yards; soon after this, he ob- 
served the steam-boat male a sheer toward the flat, and 
he and some of his crew, shouted with loud cries, to 
Warn the crew of the steam-boat to alter her course, or 
stop it, but it continued to advance in the direction of 
the flat, which it struck in the bow, with a barge which 
the steam-boat then had at | er side; after the collision, 
the flat swung round, in which position it received ano- 
9P 43 
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ther shock from the bow of the steam-bout; the flat then 
commenced filling with water, and so rapidly, that the 
master, with all his crew, inimediately abandoned it, and 
made their escapc to the steam-bout; the flat was stove 
and broken by the shocks so reccived—she entirely filled, 
and sunk in a few moments; the river was sufficiently 
wide for the steam-boat to have avoided the collision, by 
the exercise of a reasonable degree of care, and the inju- 
ry would not have happened, if the steam-boat had con- 
tinued to be steered the same course it was steering, 
when first observed approaching the flat; the flat could 
not have avoided the collision by any means within the 
power of its crew, and the injury was justly attributable 
to the carelessness and want of skill of those in charge 
of the steam-boat. 

On behalf of the defendants, it was proved that the 
steam-boat was on the proper side of the river, and sheer- 
ed across at the proper place. The moon was rising in 
the tops of the trees, and was hehind the steam-boat, so 
as to throw their shadows ahead; no light was seen on 
the flat, by the pilot of the steam-voat, before the boats 
came in contact, nor was any sign of fire seen on the 
same by any one, after the accident occurred: the pilot 
did not see the flat, until the steam-boat was within the 
distance of fifty or one hundred yards of it, at which 
time the bell of the steam-boat was rung, and its wheels 
backed ; the pilot steered the steam-boat, so as to pass 
the flat, if practicable, without injury, perceiving that 
the headway of the steam-boat could not be stopped be- 
fore it would reach the flat, but he could not change its 
course, so as to pass the flat, with the barge which the 
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steam-boat had in tow; the flat was struck by the 
barge; immediately when the collision took place, the 
master and crew of the flat jumped on the steam-boat, 
and did not return, to ascertain what injury had been 
done; some of the crew said they were glad to have an 
opportunity to quit the flat; no request was made of the 
captain of the steam-boat, or any other person, to aid in 
saving the flat or its lading; the flat did not sink en- 
tirely, but one edge or side of it remained above the wa- 








ter, and it was seen to float down the river as far as it 
could be seen-—a quarter of a mile or more; the crew of 
the flat could have saved it and the lading uninjured, if 
they had made the necessary exertions to do so; the flat 
floated down the river, and drifted ashore at Johnson’s 
landing, at the distance of four miles from the place of 
the accident, where, on the morning of the second day 
after the collision, it was seen by several witnesses, with 
one side or edge under water, and the other side entirely 
above the water; at this time, the flat could have been 
repaired, and the whole lading saved; the accident hap- 
pened in a, thickly settled neighborhood, where there 
were many negroes, and all necessary assistance could 
have been obtained, if applied for: two of the witnesses 
took from the flat some seventy or eighty barrels of corn, 
which was uninjured, and made good meal—a quantity 
of corn, which was wet, was taken out, and saved with- 
out injury: the master of the flat and its crew, returned 
up the country on the steam-boat, and never made an 
effort to save the flat or its lading, requested no assis- 
tance, nor did any of them see itafterwards. Witnesses, 
professing to understand the duties which devolve on 
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masters of flats, stated that there was no necessity for l 
the crew of the flat-boat to leave it, and that their duty, ] 
and the duty of the master, was not to abandon it, and 
that they could have saved it, with the lading, if they | 
had made any effort todo so. When the accident oc- 
curred, the flat swung around the bow of the steam-boat, 
and remained in that situation until the crew of the 
steam-boat had fastened the barge, which was separated 
by the collision, again to the steam-boat; this took from 
from fifteen to twenty-five minutes, during which time, 
no effort was made by the master of the flat, or any of 
his crew, to examine its condition, or save it and its la- 
ding. 

The captain of the steam-boat stated that he was 
asleep when the accident occurred, and was waked by 
the pilot, who told him that the steam-boat had sunk the 
flat; that he (the pilot) was not at the wheel, but was 
absent on a necessary call at the time, and that another 
was at the wheel, when he heard the alarm bell rung, 
and hurried to the wheel, and endeavored to prevent the 
collision, but was unable to do so; he also stated, that 
when he got up, the flat was paitially sunk, though it 
continued to float down the river, and was visible for 
some distance; that the crew of the flat were all off from 
it, on the steam-boat, with the exception of one, who was 
then getting out. 

The defendants requested the court to charge the jury, 

1. That if the crew of the flat,.by reasonable exer- 
tions, could have saved it and its lading, the plaintiff 
could not recover. This charge was given with this 
qualification, viz. if the jury should believe, that the col- 
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lision Was oWing to the neglect of those who had the 
management of the steam-boat, and was such as to in- 
duce a reasonable man, and one acquainted with the 
navigation of boats, to leave the flat for fear of loss of life, 
then the leaving of the flat was justifiable,--and if it 
was abandoned under such circumstances, the plaintiff 
might recover, although the boat did float down, and the 
corn might be (have been) secured by attention, and the 
aid of hands. 

2. That even if the alarm was such as to induce the 
master and crew to leave the flat at the moment, yet 
when the alarm subsided, if they saw the flat was not 
sunk, but was floating above the water, it was their du- 
ty to have returned, and to have endeavored to save it 
and its lading. This charge the court refused to give, 
on the ground that it did not arise out of the proof. 

The charge, as given, as Well as the refusal to charge 
as requested, are assigned as error. 


Gayle, for plaintiffs in error. 
Stewart, contra. 


GOLDTHWAITE, J.—The evidence disclosed by the 
bill of exceptions, is very contradictory, and it was the 
peculiar province of the jury, to determine what degree 
of credit ought to be given to the several witnesses. Be- 
fore a verdict could properly have been rendered for the 
plaintiffs,the jury should have been satisfied that the col- 
lision between the boats, was caused by the negligence 
or improper conduct of those in charge of the steam-boat: 
either of these facts having been established, it was only 
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necessary to ascertain the amount of injury sustained by . 
the, plaintiff, and flowing immediately from the wrong- . 
ful or negligent act of the defendants’ servants: that the . 
jury were thus satisfied, must be presumed from the ver- . 
dict, and as no exception was taken to the opinion of the ‘ 

¢ 


Circuit court, except in the particulars shown by the bill 
of exception, we must conclude, that the general rule of 
law, governing cases of this description, was correctly 
expounded to the jury. 

In general, a party is responsible for all the conse- 
quences Which flow immediately from his wrongful or 
negligent acts: such is the well established rule of the 
criminal law, Which holds an individual responsible for 
a@ death caused by a wound,-which might have been 
healed, if skilfully attended to in due season, though the 
responsibility is not incurred, if the death is caused by 
unskilful treatment. and is not the consequence of the 
wound itself. 

In relation to civil suits, it is believed there is no ex- 





ception to the general rule, as stated, though cases may 
be imagined, in which a modification of the principle 
might be necessary to effect the purposes of justice; as, 
if one, after receiving an injury of a slight and unimpor- 
tant nature, was wi/fully to neglect the necessary means 
to stop the progress of the injury, he might be, in strict 
justice, debarred from a recovery of all but the damages 
arising from the injury, at the point when his wilful ne- 
glect had intervened. 

The counsel for the plaintifis in error has supposed, 
that if the consequences of the injurious act could be pre- 
vented by the care or skill of the sufferer, that the wrong- 
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doer is not responsible except for the direct and present 
injury. No authority has been cited to prove the exis- 
tence of this qualification or exception of t!.e general rule, 
and it is believed that none can be found, as it does not 
seem consonant to reason, that any one shall be discharg- 
ed from the liability to answer for the immediate conse- 
quences of his own acis, by the omission or want of 
skill in another. 

If, in the case before us, the collision of the boats was 
caused by the negligence or mismanage:nent of those in 
charge of the steam-boat, and the flat and its cargo could 
have been saved, after the collision, by the exercise of 
care and skill, it was incumlent on those who caused 
the injury, to have taken the necessary measures for the 
preservation of the property, if they sought to relieve 
themselves or their employers from liability; and al- 
though, as between the plaintiff in the suit ai.d his ser- 
vants,—the master and tle crew of the flat,—it might 
have been the duty of the litter, to take all the necessary 
care to prevent an extension of injury to their employer, 
after the collision had happened, yet if they neglected 
this duty, it did not discharge the defendants to this suit 
from a liability to answer for all the damages which di- 
rectly resulted from the negligence or mismanagement 
of their servants, in charge of the steain-boat. 

If we examine the charze of the Circuit court by these 
principles, it will be found to be free from error. The 
defendants to the suit requested the court to instruct the 
jury, “that if the crew of the flat, by reasonable exer- 
tions, could have saved it and its lading, the plaintiff 
could not recover.” These terms do not, in themselves, 
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sufficiently indicate whether the reasonable exertions of 
the crew of the flat were to have been put forth before or 
after the collision, and the evidence was so contradictory, 
as to Warrant the one or the other impression, as the 
jury might give credit to the one or the other class of 
Witnesses; hence the necessity for the explanation or 
qualification given by the Circuit court. “If (said the 
Circuit court,) the crew of the flat, by the exercise of 
reasonable exertions, couid have saved it and its lading, 
the plaintiff ought not to recover; but if the collision 
Was Owing to the neglect of those who had the manage- 
ment of the steam boat, and it was such as to induce a 
reasonable man, and one acquainted with the navigation 
of boats, to leave the flat for fear of loss of life, then the 
leaving of the flat was justifiable; and if it was aban- 
doned under such circumstances, the plaintiff might re- 
cover, although the toat did float down, and the corn 
might have been saved by attention, aud the aid of 
hands.” If the charge was asked under the impression, 
or with the view to instruct the jury, that in point of 
law, the neglect of the crew, to aid in saving the flat or 
the cargo, after the collision had taken place through the 
negligence or mismanagement of those in charge of the 
steam-boat, discharged the defendants. from liability, it 
should have been refused, as the omission of the crew of 
the flat to perform their duty to its owuers, could not re- 
lieve the defendants from the direct consequences of the 
want of care or skill of their servants. 

In relation to the charge refused to be given, it may be 
observed, that no evidence is stated in the bill of excep- 
tions, which will warrant the inference that the alarm, 
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caused by the collision of the boats, had; in point of fact, 
subsided, or that the flat was floating down the river 
above the water, even if at the time, its crew had the 
means to re-gain it; therefore, the Circuit court was 
right in refusing the charge, for the reason which it states 
—that it was unwarranted by the proof: but the charge 
requested, was liable to another objection, equally de- 
cisive—it leads to no conclusion, in favor of, ur against 
either party. As between the master and crew of the 
flat, it might have been the duty of the former, to have 
made use of reasonable exertions to save it and the la- 
ding, in as uninjured a condition as practicable, but the 
neglect of this duty did not discharge the defendants from 
the consequences legitimately flowing from the acts of 
their servants. 

We are satisfied there is no error shewn in the pro« 
ceedings in the Circuit court, and its judgment is affirmed. 
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TODD & LACY VS. HARDY €t al. 


1. The endorser of a written instrument, is a good witness, in an 
action between the endorsee and maker, where suit is not 
brought against the maker, at the first court after the assign- 
ment. 


Error to Morgan Circuit court. 

Covenant, tried before Lane, J. 

The action in the court below, was covenant, on a 
sealed writing for the delivery of cotton, made by the 
plaintiffs in this court, to one Daniel Ballew, on the fifth 
of January, eighteen hundred and thirty, by which they 
obliged themselves, twenty days after date, to pay him 
five thousand pounds of seed cotton, and on failure there- 
of, two dollars per hundred weight. On the first May, 
eighteen hundred and thirty-one, the bond was assigned 
to the defendants in error, by Ballew, who, on the third 
of March, eighteen hundred and thirty-seven, commenced 
suit in the Circuit court of Morgan county, against the 
plaintiffs in error. The defendants below pleaded se- 
veral pleas, and among others, the plea of set-off. 

- By a bill of exceptions, taken on the trial, it appears 
that the plaintiffs below offered said Ballew, as a wit- 
ness, to explain the nature of a credit on the back of the 
instrument, which purported to be a credit for eighty- 
seven dollars, was entered there without any payment in 
fact having ‘been made—that it was a memorandum, 
which was on the back of the paper on which the bond 
sued on was written before the bond was made, and 
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no payment was in fact made. To the admission of 
Ballew as a witness, the defendants below objected, on 
the ground of interest, but the court permitted him to 
testify in the cause. There was a verdict and judgment 
for the plaintiffs below. 

The admission of Ballew as a witness, is now assign- 
ed for error. 


Hopkins, for plaintiffs in error. 
McClung, contra. 


ORMOND, J.—It is contended by the counsel for the 
defendants in error, that as suit was not brought on the 
bond against the makers, to the first court after the as- 
signment, as the statute requires, in order to charge an 
endorser on an instrument of this kind, that Ballew was 
discharged by the laches of the endorsees of the paper, 
from all liability as endorser, and therefore a competent 
witness. 

This is not correct, although it is true, that a failure 
to bring suit to the first term, will discharge the endorser 
from all liability on his contract of endorsement, save in 
those cases excepted by the statute; yet it is equally 
clear, there are cases in which he would be liable to the 
endorsee, although, as in this case, the time within which 
the suit is required to be brought against the maker, had 
been suffered to elapse. 

If the paper assigned was a forgery, or had been in 
whole or in part paid, when transferred, and no disclo- 
sure made of the fact, but transferred, as if the whole 
amount were due, there can be no doubt, that in either 
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case, the endorsee would have a right of action, although 
suit had not been brought against the maker as the 
statute requires. The action would not be on the con- 
tract of endorsement, but on the deceit. 

If, then, Ballew was liable over to the plaintiffs below, 
no suit having been brought asthe statute requires, 
against the maker, it must have been for the deceit. If, 
when he transferred the bond, he represented that the 
whole was due, when in fact it was not, he had a direct 
interest in establishing it, and would therefore be an in- 
competent witness. 

There is no proof that Ballew did thus represent it. 
Can we infer that he did, from the mere fact that he en- 
dorsed the bond to the defendants in error, and that they 
brought suit for the whole amount due on the face of 
the bond. He may have passed it for the small sum due, 
after deducting the credit, or he may have explained the 
credit on the back, as he did at the trial, and passed it 
for the full amount. On the first supposition, it is clear 
he had no interest, and on the second, his liability would 
not arise from making such statement, but from making 
it untruly. 

To test this fully, we may suppose that the plaintiffs 
in error had succeeded in obtaining an off-set for the 
credit, and that the defendants in error had sued Ballew 
for the amount thus deducted. -On the trial of that case, 
it is very clear that the record of the former judgment 
would not be conclusive against Ballew, aud that to es- 
tablish his liability, it would be necessary to prove that 
he represented the credit on the bond as no payment, 
and also that his representation was untrue. 
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Being liable only in this aspect of the case, to render 
him an incompetent witness, his interest should have 
been shewn by proof of these facts; this was not done 
in this case, and he was therefore a competent witness, 

The judgment must be affirmed. 


CUMMINGS et al. vs. M’GEHEE. 


1. Trespass for mesne profits, is not maintainable after a recovery 
of possession in ejectment, but damages nay be recovered for 
the period intervening between the recovery of judgment, and 
the execution of the writ of habere facias. 


Error to Benton Circuit court. 

Trespass, tried before Shortridge,J. Verdict and judg- 
ment for plaintiff. 

In this case, there had been a recovery of the land in 
an action of trespass to try titles, previous to the com- 
mencement of the present suit. Judgment for plaintiff 
below was rendered upon a demurrer to the evidence, 
and the damages assessed by a jury. 

The plaintiffs here assigned for error — 

1. That the action of trespass to recover mesne profits 
cannot be maintained in this State, after trespass to try 
titles ; 

2. That the declaration of plaintiff below, contained 
no substantial cause of action. 
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W. B. Martin, for plaintiff in error. 
Moody, contra. 


COLLIER, C. J.—The points made in the assignment 
of errors, lead us to enquire— 

1. Is the action of trespass for mesne profits, maintain- 
able in this country after the recovery of possession in 
ejectment, Or trespass to try titles, &c.? 

2. Are the facts set out in the demurrer to evidence, 
sufficient to entitle the defendant in error (under his de- 
claration) to the judgment of the court? 

1. By the act of December, eighteen hundred and 
twenty-one, “to abolish the fictitious proceedings in 
ejectment, and for other purposes therein mentioned,” 
(Aik. Dig. 265,) a remedy is given to the owner of lands 
to recover the possession in an action of trespass, and in 
the same proceeding, to recover damages and costs. By 
astatute passed in January, eighteen hundred and thirty- 
five, “in relation to suits of ejectment and demurrers,” 
the plaintiff, at his election, may bring either trespass to 
try title, or the action of ejectment, and when ejectment 
is brought, it is declared to be not only lawful, but the 
duty of the jury trying the case, “to asses the damages 
in favor of the real plaintiff, as in actions of trespass to 
try titles’—(Acts of 1824, p. 30.) Thus we discover, that 
instead of requiring the owner of land to bring two ac- 
tions, as at common law, in order to complete justice, the 
same,purpose may be effected by asingle suit. In fact, 
the right of the plaintiff to recover damages, and the ex- 
tent of them, are questions litigated upon the record, in 
an action to try title, and a successful plaintiff, who has 
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recovered no damages, or very inadequate damages, will 
be precluded from a re-assertion of his claim, in a sub- 
sequent and different action. It is a well established 
rule, that judgments are conclusive between parties and 
privies, not only as to those questions which were in 
point of fact adjudged by the courts rendering them, but 
they are alike decisive upon all the points that were in 
issue, or properly determinable. It is upon this princi- 
ple, that an action of trespass for the recovery of mesne 
profits accruing previous to the rendition of judgment in 
ejectment, or trespass to try titles cannot be maintained 
—(Sumter vs. Lehie, 1 Const. Rep. So. Ca. 102; Coleman 
vs. Parish, 1 McCord’s R. 264; see also Denn vs. Chubb; 
1 Coxe’s Rep. 466.) But there is no rule of law, that 
would be violated, by allowing a successful plaintiff to 
recover damages for the period intervening between the 
recovery of judgment, and the execution of a writ of 
habere facias possessionem. In fact, moral justice de- 
mands it. Now, we cannot learn from the declaration, 
but that such was the only object proposed by the defend- 
ant in error; true, he declares for costs expended in ef- 
fecting the recovery of possession, yet these expenditures 
may have been made subsequent to the judgment, in 
consequence of obstacles interposed to its execution, by 
the plaintiffs in error. All the costs up to that time, or 
directly and necessarily consequent upon that suit, should 
have been considered by the jury in their verdict, but 
such as were occasioned by another proceeding affecting 
the subject, could not have been anticipated. Inasmuch, 
then, as it does not appear from the declaration, that it 
embraces matters litigated by the first suit, but may be 
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for a cause occurring subsequently, we are of opinion 
that it is not substantially defective. 

2. A demurrer to evidence, does not bring to the view 
of the court, an objection to the pleadings—(Coit vs. Birk- 
beck, 1 Doug. R.'218)—It is a confession by the party 
demurring, of the truth of the facts given in evidence, 
and of the inferences and conclusions which, by a fair 
presumption, are deducible from those facts, and a re- 
ference of the law arising upon them to the decision of 
the court—(1 Phil. Ev. 297; Gibson vs. Hunter, 2 H. Bla. 
R. 206; 1 C. & P. 237.) The question referred to us by 
the assignment of errors, is, whether the facts and in- 
ferences admitted by the plaintiffs in error, authorised 
the Circuit court to overrule their demurrer. We think 
the evidence so full and direct, as scarcely to admit of 
controversy. The first witness, whose testimony is dis- 
closed in the demurrer, “stated that the defendants cul- 
tivated the land in the declaration mentioned, in the year 
eighteen hundred and thirty-six.” The defendant in 
error “also read in evidence the record of a suit of the 
plaintiff against defendant, Fenton Cummings, and also 
one, of the plaintiffs, against Thomas Cummings, for the 
same land, in which plaintiff recovered at October term, 
eighteen hundred and thirty-five, the said land, and two 
hundred dollars damages; also, the writ of possession 
and its execution; also, the record of a suit in Chancery, 
in behalf of Fenton Cummings, filed in Benton Circuit 
court, against plaintiff and others, with an injunction 
duly served, and the bond given by the defendant, Cum- 
mings, for the samé to the plaintiff, in which bill, the 
defendant, Cummings, claims this land by virtue of a 
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pre-emption right. Said injunction was discharged at 
the Fall term, eighteen hundred aud thirly-siz, of the said 
court.” 

Here is positive proof that the defendant recovered a 
judgment in October, eighteen hundred and thirty-five, 
affirming his title to the lands on which the plaintiffs in 
error are charged to have trespassed; that he was kept 
out of possession in eighteen |.undred and thirty-six, by 
the act of Fenton Cummings, and that both Fenton and 
Thomas Cummings cultivated the cleared land that year. 
It is difficult to conceive a stronger case, than the defend- 
ant in error presented to the court for its decision upon 
the demurrer. 

The judgment must be affirmed. 
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ROSSER US. BRADFORD. 


1, An Indian reservee, under the treaty of the twenty-fourth of 
March, eighteen hundred aud thirty-two, made with the Creek 
tribe of Indians, may sell and convey his land, if the deed be 
certified by the agent appointed for that purpose, and be ap- 
proved by the President of the United States, and a good legal 
title in such case, will vest in the vendee. 


Error to Talladega Circuit court. 

Ejectment—tried before Shortridge, J. 

This was an action of trespass, to try the title toa 
tract of land described in the declaration. The suit was 
instituted in Talladega county, the seventh of February, 
eighteen hundred and thirty-six. The case agreed, on 
which the judgment of the Circuit court was rendered, 
discloses the following facts: 

The land in controversy was reserved to one Athlocke, 
a Creek Indian, by virtue of the second article of the 
treaty of the twenty-fourth of March, eighteen hundred 
and thirty-two, made with the Creek tribe of Indians. 
On the twenty-ninth of April, eighteen hundred and thir- 
ty-four, Athlocke sold the land to John Sutherland, for the 
consideration of two hundred and fifty dollars, and exe- 
cuted a deed, conveying to him all the grantoz’s right, 
title and claim. On the same day, this deed was certi- 
fied by the agent appointed for that purpose by the Pre- 
sident of the United States; and the certificate of this 
agent states that the money was paid to the said Ath- 
locke, in the presence of the agent. The contract stated 
in the deed from the Indian, was approved by the Presi- 
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dent of the United States, the twenty-fifth of October, 
eighteen hundred and thirty-four. On the sixteenth of 
November, eighteen hundred and thirty-five, Sutherland, 
who never was in the actual possession of the land, con- 
veyed it by deed of bargain and sale, with covenant of 
general warranty to Rosser, the plaintiff to the action. 
Several judgments were obtained against Sutherland 
in eighteen hundred and thirty-two and eighteen hun- 
dred and thirty-three, in the Circuit court of Franklin 
county, in this State, on which writs of fi. fa. were issued 
within the year, and returned by the sheriff of that coun- 
ty, “no property :” and other fi. fa’s having been issued, 
directed to the sheriff of V'alladega county, he levied on 
the land in controversy, as the property of Sutherland, on 
the twenty-fourth of July, eighteen hundred and thirty- 
five, and sold the same on the seventh of September, of 
the same year, to Bradford, the defendant, to whom he 
executed a deed, conveying all the interest of the said 
Sutherland in the said land, which he could lawfully 
convey by virtue of the said writs of fi. fa. Bradford, 
the purchaser at the sheriff’s sale, entered in possession 
of the land on the same day of the sale, and continued 
his possession when the suit was commenced. The Cir- 
cuit court, on these facts, rendered judgment in favor of 
the defendant; and the plaintiff, Rosser, now prosecutes 
this writ of error to this court, to reverse the said judg- 


ment. 





Chilton, for plaintiff in error. 
Peck, contra. 
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GOLDTHWAITE, J.—The regularity of the sheriff’s 
sale and deed to the defendant, is not disputed, or the 
validity of the judgments and executions under which 
the levy was made, denied; nor is it pretended that Suth- 
erland acquired any new title, or that any thing occurred 
to affect the one previously held by him, between the 
time when the levy was inade, and the commencement 
of this action. ‘These circumstances, naturally enough, 
wo tld lead to the conclusion, that there was something 
very peculiar, eitlier iu the nature of the title under 
which the plaintiff seeks a recovery, or that the rules 
which govern this action, must be very different from 
those which govern actions of ejectment, because an or- 
dinary legal title would have passed from Sutherland by 
such a sale, so as to leave no estate to be subsequently 
conveyed by him, and an ordinary equitable title, will 
not enable any one to maintain the action of ejectment. 
The plaintiff can succeed in this action, only by showing 
that the title of Sutherland to this iand, at the time 
when the levy was made, was of this extraordinary de- 
scription. 

We will, therefore, proceed to examine the nature of 
the title held by him at that period. He was the pur- 
chaser, by deed, from an Indian reservee, and the con- 
sideration for the purchase of the land having been paid 
in the presence of the certifying agent, appointed by the 
executive, the deed was certified in the usual form, and 
subsequently approved by the President of the United 
States.. It has been determined several times by this 
court, that as soon as the individual Indians were located 
On their respective reservations, they acquired a legal title 
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to the occupancy of the land, with the power to sell it, 
and consequently, to evidence the sale .by a conveyance, 
which sale becomes valid to all intents and purposes, 
when approved by the President; and that such a con- 
veyance froin the reservee. after such approval, will ena- 
ble the purchaser to maintain any possessory action to 
recover the Jand—(Jones and Parsons’ heirs vs. Inge.and 
Mardis’ heirs, 5 Porter, 327; Fipps vs. McGehee et al. 5 
Porter, 413.) 

In the case of Goodlet vs. Smithson, (5 Porter, 215,) 
we determined that the purchaser of land from the Uni- 
ted States, acquired such a title by the act of purchase, 
evidenced y the usual receipt of the receiver of public 
monies, as was subject to be sold under an execution 
from acourt of law. Thi se-cases go very far to deter- 
mine the present case, both as to the nature of the title, 
and its subjection to the ordinary process of execution. 
It is supposed, by the plaintiff’s counsel, that a material 
distinction can be drawn between this, and the case of 
Goodlet vs. Sinithson, as by the terms of the treaty, the 
purchaser from the Indian reservee dogs not acquire any 
right to a title from the United States, until the payment 
of the purchase money is made, notwithstanding the 
contract of sale has been:approved by the President. It 
is true, that this difference exists between the cases, but 
it does not seem to us to introduce any new principle. 

The right to receive the evidence of title from the Uni- 
ted States, depends, in either case, on the actual payment 
of the purchase money. In the case of the sale of the 
public lands, the mode of entering into the contract is 
prescribed by law; in the case of the sale of the Indian 
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reservation, it is left to the parties, but before any validi- 
ty can be given to the contract, it must be approved by 
the President. Inthe one case, the register of the land 
office is the agent who makes the sale; in the other, it 
isthe Indian reservee. It may be conceded, that in these, 
as in all other cases in which the government acts through 
the medium of agents, that the power exists, and may be 
rightfully exercised, to examine and ascertain, if the pre- 
requisites of the law have been complied with. If a 
pretended payment has been made to the register, or a 
fraud practised on him, there would be no obligation on 
the part of the United States, to give a patent to the 
fraudulent purchaser, nor is the individual who has pro- 
cured the approval of the President to his fraudulent con- 
tract, or pretended contract with the Indian reservee, in 
a better situation. The setting aside a fraudulent sile, 
or an approval procured by fraud, is a very different 
thing from declining to issue a patent, where the sale 
has been regular and legal, or where the approval has 
been made in the true spirit and intention of the treaty. 
It may be, that if; such cases. should occur, that the in- 
jured party would be without specific relief by mandamus 
to the executive officers, but it is not a legitimate argu- 
ment to urge, that any officer of government will refuse 
to perform any act required by law. The case which 
has been supposed by the counsel for the plaintiff, of two 
of more approvals by the President, for the safe land, 
under different contracts, is not more difficult of solution, 
than if two certificates or patents were issued by a re- 
gister of a land office, or from the general land office. 
In the two first cases, the courts would necessarily have 








THE SUPREME COURT OF ALABAMA. 359 





Rosser vs. Bradford. 


to determine which approval or certificate was issued in 
conformity with the law, and the same rule would pro- 
bably apply to the case of conflicting patents, as, in this 
country, the title to the public domain cannot pass at the 
pleasure of the executive, but the mode of its alienation 
is prescribed by law. 

Another distinction is attempted to be shown between 
the principle. which it is supposed should govern this 
case, and that of Goodlet vs. Smithson, and arises from 
the use of the term /iéle, in the latter clause of the third 
article of the treaty. This word is evidently used as an 
equivalent for patent, in the ordinary acceptation in 
which that word is received, when applied to a grant by 
the government. Ifa title is the right whereby one holds 
lands, it cannot be denied, that a ¢itle to the occupancy, 
coupled with the power to sell, is vested by the treaty 
in the Indian reservee, and although this is certainly an 
incomplete title, and subject to be divested by the grant 
of the government, evidenced by act of Congress, or by 
what is usually termed a patent, it is nevertheless a suf- 
ficient right to be recognised and enforced by the courts. 
All of the arguments @) inconvenienti, might, however, be 
well answered with the remark, that the case on the re- 
cord is free from all the supposed difficulties, and that it 
will be sufficient to dispose of the actual case before the 
court, and the supposed ones, whenever they arise. 

It is not perceived that the decision of this court, in the 
case of Chinnubee vs. Nix, (3 Porter, 362,) has any mate. 
rial bearing on thiscase. There, the question before the 
court was, whether the widow of an Indian reservee, 
was entitled to dower in the reserved land which her 














360 REPORTS OF CASES IN 
Rosser vs. Bradfurd. 








husband had sold previous to his death, and the determi- 
nation was, that the Indian was seized of no dowable 
estate. This decision cannot be understood as pronounc- 
ing, that the Indian reservee had no title to the land oc- 
cupied by him, or that none could be transmitted to his 
approved purchuser. It cannot be doubted, when the 
treaty is examined, that the reservee’s bad a right, which 
is synonimous with title, to occupy the lands; this right 
could be transmitted to an approved purchaser, who also 
became entitled to a title, 7. e., a patent from the United 
States. 

It has been argued, that the act of eighteen hundred 
and twenty (Aik. Dig. 287, 173,) has an influence on 
this case. This statute did no more than repeal so much 
of the 9th section of the act of eighteen hundred and 
twelve, (Aik. Dig. 163,) as vested the equitable estate of 
a defendant in execution, where his lands were sold, in 
the purchaser, and revived the common law rule. By 
the common law, any legal estate in lands could be sold 
under execution, if coupled with a beneficial interest. 

It has been supposed by the plaintiff's counsel, that as 
Sutherland never had the actual possession of the land, 
that the mere right to the possession, was not capable of 
sale. By the statute of uses, (Aik. Dig. 94,) the posses- 
sion of the bargainor istransferred to the bargainee, and 
if the Indian reservee was possessed, or entitled to pos- 
session, all his rights passed to the purchaser from him, 
and could be transmitted to others, unless an actual ad- 
verse possession existed at the time of executing the deed 
of conveyance. 

The argument, that the estate of Sutherland was ex- 
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empt from execution, because the estate of the Indian 
reservee could not be alienated by the same means, will 
not stand the test of examination. It is evident, that no 
sale under execution, or otherwise, without the consent 
of the Indian, could divest him of his right to occupy the 
land, but this exemption was a peculiar privilege, perso- 
nal to the Indian alone, and not an incident of the estate, 
capable of being transmitted to his grantee. We have 
several statutes, which authorise the exemption of chat- 
tels of a peculiar description, or in the possession of par- 
ticular individuals, from execution, yet it has never been 
supposed, that this exemption would continue after the 
chattel had passed to another, or had lost its distinctive 
character. 

Our conclusion is, that the title to the land, the subject 
of this suit, passed to the defendant, Bradford, by the 
sheriff’s sale, and that no interest remained in Suther- 
land, which could be conveyed to the plaintiff. 

Let the judgment be affirmed. 


9P 46 
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DERRICK US. BAKER, adm’r. 


1. The question, whether the bailment of a sum of money, is of 
such a character, as will make the bailee responsible without 
a demand made, in consequence of the use of the money de- 
livered, is a question of fact; and the evidence from which 
the fact is to be ascertained, is for the consideration of the jury. 


Error to Madison Circuit court. 

Assumpsit, before Lane, J. 

Plaintiff ’s intestate, being about to take a journey to 
foreign parts, left asum of money with defendant, to be 
distributed among his relatives, in cuse he uever return- 
ed. The intestate died on the journey, and the money 
not being appropriated by defendant, according to the 
intention of the intestate, this action was brought to re- 
cover it. 

Defendant requested the court to charge the jury, that 
if they believed the money was left with defendant as 
alleged. yet no action could be sustained for its recovery, 
unless after de:nand m de,—which was declined. The 
court charged the jury, that if‘at any time after the bail- 
ment, bailee parted with the money, an action could be 
sustained without demand; all of which was excepted 
to, and here assigned as error. 


McClung, for plaintiff in error. 
Hopkins, contra. 


GOLDTHWAITE, J.—In the consideration of this case, 
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we are led necessarily into an enquiry into the precise 
character of the bailment, and of the duties to be per- 
formed by the bailee. If the character of the bailment 
can be determined, and the duties of the bailee ascer- 
tained, the solution of the questions presented by the bill 
of exceptions will be without difficulty. 

It is sufficiently clear from the evidence, that if the 
bailor lived, the money was to be returned to him, and 
was to be distributed only in the event of his death. 
The expression of this wish, or rather the direction given 
by the bailor, created neither a gift nor a will, nor could 
it be effectual, as a donatio causa mortis.. It was entire- 
ly inoperative, as its performance would not, in law, have 
discharged the bailee from the liability to account to the 
personal representative of the bailor, after his death. 
The bailment may therefore be considered as entirely 
divested of this condition, without which it would have 
been either a mutuwm or a deposit, as Will be seen from 
the following definitions: a mutuum is created, when 
the identical thing bailed is not to be returned, but ano- 
ther thing of the same nature, kind or value; a deposit 
takes place, when the identical thing bailed is to be re- 
turned to the bailor. The former is the usual case of a 
deposit of money with a bank, in the ordinary course of 
its business, and the property in it is immediately trans- 
ferred from the bailor to the bailee, and it becomes a 
mere gratuitous loan, which it is the duty of the bailee 
to return in kind, on request. The latter may be illus- 
trated, by what is ordinarily termed a special deposit of 
bills or coin, when they are merely lodged for safe cus- 
tody, and of which the property remaius in the bailor 
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unchanged. ‘There are, it is true, many other cases of 
deposit, but this is selected, as best showing the precise 
difference between this class of bailments, and that of a 
mutuum. It is evident, that in the one case, a use of the 
thing bailed is contemplated, and not in the other. Al- 
though it is generally true of deposits, that the use of the 
thing bailed is not allowable, yei there are many cases 
in which it must be contemplated by the parties to the 
contract, where the use may be necessary to the preser- 
vation, or to the benefit of the thing deposited, as in the 
case of bailment of a horse or milch cow, the depositary 
would certainly be authorised to use the first, so far, at 
least, as to preserve it in health, and to milk the latter. 
But, in the case of a deposit of money, it may be as- 
summed, that there can be no lawful use of it by the de- 
positary, because the use is inseparable from the property. 
Deposites, from their diversified nature, are subject to no 
general rule, which will authorise a court to pronounce 
the user of the thing deposited, a breach of duty in the 
depositary, but each case must be determined by itsown 
peculiar features, it being necessary, in all cases, to con- 
sider whether there may or may not be an implied con- 
sent to the use. These general principles, in relation to 
the classes of bailment, usually termed deposit and mu- 
tuum, are extracted from the valuable work of Judge 
Story, and reference may be had to pages 34, 66, 7, 8 
and 9. When these principles are applied to the case 
on the record, it will be perceived that the evidence was 
not sufficiently conclusive, to enable the court to pro- 
nounce, that the case presented was a mutuum, in which 
aspect alone, would the charge requested by the plaintiff 
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in error, have been the appropriate one. It is equally 
clear, that the evidence did nvt warrant the court in as- 
suming, that such a case of deposit was made out, as 
would make the party resyonsible without a demand, 
in consequence of the use of the money delivered. The 
evidence should have been left to the jury, and. they in- 
structed to determine from it, whether the consent of the 
bailor was given, that the money might be used. 

The fact, that the money was not shown to be capa- 
ble of any identification, was a circumstance from which 
such an assent might be presumed; while, on the other 
hand, if the deposit was made with the wife of Derrick, 
and if it was ittended that he should not .intermeddle 
with the money, these circumstances ‘might lead toa 
contrary conclus:on. We do not consider the latter as 
having the controlling effect which the counsel for the 
defendant in error contends for: certainly no contract of 
deposit could be made with the wife, without the consent 
of the husband, and when assented to, he was lawfully 
entitled to the possession of the money committed to her; 
nor is the effect of the written acknowledgment, given 
before administration, such as is supposed by the counsel 
for the defendant inerror. If the acknowledgment was 
to control the case, it would establish a mutuum, as it 
speaks not of a special deposit, but of an indebtedness, 
which is entirely inconsistent with the idea of a pure 
deposit. The admissions and promises made before the 
grant of administration, established no liability, and 
could not change the nature of the bailment. 

As the instructions given were calculated to mislead 
the jury from the consideration of the true question to be 
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determined, and assumed as proved, a matter proper to 
be decided by the jury,—the judgment must be reversed, 
and the case remanded. 








EARBEE US. WOLFE & CLARKS, 


1. Where the payee of a promissory note makes an endorsement 
tin full, purporting to trausfer the intercst therein to a third 
person, and afterwards comes to the possession of the note, it is 
competent for him to maintain an action thereon, without pro- 
ducing extrinsic proof of ownership. 


Error to the Circuit court of Sumter. 

Assumpsit, tried before Chapman, J. 

It appears from the record in this case, that the defend- 
ants in error, who were plaintiffs below, filed with their 
“declaration, and sealed thereto a promissory note, of 
which the following is a copy, to wit: 

& $9425 25-100. New York, 21 September, 1836. 

“Fifteen months after date, we, the subscribers, of 
Livingston, Sumter co. State of Alabama, promise to pay 
to the order of Wolfe and Clarks, (at the branch of the 
State Bank of Ala. at Mobile,) twenty-four hundred and 
twenty-five 25-100 dollars, for value received, without 
defalcation or discount. 

“Due 24 Dec’r, ’37. EarBee & WEAVER.” 

Upon which said. nvte, were the. following endorse- 
ments, to wit: 

“Wolfe & Clarks, 

“Charles Labuzan, Ag’t.” 
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On this part of the transcript, the plaintiff assigns for 
error, “that the court erred in rendering judgment for 
the plaintiffs in the court below, as the endorsements on 
the note copied in the record, shows a transfer to others 
who should have been parties plaintiff.” 


Porter, for plaintiff in error. 


COLLIER, C. J.—This assignment does not arise out 
of what is properly a part of the record. The note, with 
its endorsements, does not appear to have been made 
such by the pleadings, or any proceeding had in the Cir 
cuit court. It cannot, then, be regarded in any other. 
light, than as evidence filed by the defendants in error, 
to show their cause of action. 

But if we were authorised to consider the note and en- 
dorsement as of record in the case, the objection of a 
want of title in the defendants, would not avail the 
plaintiff. In Pitts vs. Keyser & Keyser, (1 Stew. Rep. 
154,) it was decided, that where the payees of a promis- 
sory note, made an endorsement in full, purporting to 
transfer the interest therein to a third person, and after- 
wards came to the possession of the note, it was compe- 
tent for them to maintain an action thereon, without 
producing any extrinsic proof of ownership—(To the 
same effect, see Dugan et al. vs. The United States, 3 
Wheat. R. 172.) 

These authorities would be conclusive against the 
plaintiff, if the assignment was sustained by the record. 
The other grounds on which a reversal is sought, were 
held to be unavailing in Earbee vs. Ware, at this term. 

The judgment is consequently affirmed. 
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STANLEY et al. vs. HILL. 


1. Matters resting in the discretion of the court below, cannot be 
reviewed. 


_2.A frivolous plea may be treated as a nullity, and judgment 


signed for want of a plea. 


Error to Coosa County court. 
Assumpsit.—This action was brought in the court be- 
low, by the defendant, against the plaintiffs. 

*. The declaration recites, that the plaintiffs in error, 
and one James Russel, who is not sued, executed the note 
on which the action is founded. At the return term of 
the writ, the plaintiffs in error pleaded in abatement, 
that the note on which the action was founded, was ex- 
ecuted by them jointly, with James Russel, who was not 
sued in the action. To this plea, the plaintiff below de- 
murred. At the trial term of the cause, the court, on the 
motion of the plaintiff below, permitted him to withdraw 
his demurrer to the defendants’ plea in abatement, 
though objected to by the defendants’ counsel, and reject- 
ed the plea of the defendants as frivolous. The defend- 
ants then asked leave of the court to plead over, which 
the court refused, and rendered judgment for the plain- 
tiff below, from which judgment, a writ of error is pro- 
secuted to this court, and these matters are now assigned 


as error. 


Stone, for plaintiffs in error. 
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ORMOND, J.—It was a matter resting entirely on the 
discretion of the court, to permit the plaintiff below to 
withdraw his demurrer to the defendants’ plea, and-there- 
fore cannot be examined in this court, on error. 

The court did not err in rejecting the plea of the de- 
fendant, as it was perfectly frivolous, and presented no 
point, either in bar or abatement of the action. The 
plaintiff might have treated it as a nullity, aud signed 
jJudgmeu! for want of a plea; there could not, therefore, 
be error iu rejecting it—(State vs. Williams, 3 Stewart’s 
Rep. 454.) 

By the act to regulate proceedings in law and equity 
in this State, passed in eightecn hundred and nineteen, 
the pleadings are required to be made up during the first 
week of the term. If this ru'e te not complied with, 
and there is no consent enlarging the ti e, the plaintiff’s 
suit may be dismissed for fai:vie to file his declaration, 
or judgment by default be entered for want of a plea, 
unless the court, in its discretion, on good cuuse shéwa, 
should grant longer time. The rejection of the defend- 
ants’ piea, left them at the trial term undefended, and en- 
titled the plaintiff to his judgment, unless the court, ia 
the exercise of its discretion, should then permit a plea 
to be filed. This permission was refused, and if it were 
@ question we could review, we could not say the discre- 

tion of the court was unwisely exercised. 
Let the judgment be affirmed. 














370 REPORTS OF CASES IN 





The State vs. Matthews. 





THE STATE US. MATTHEWS. 


1. Enquiries into the genuineness of the records of the court 
eannot be allowed, in a criminal case, after the jury are em- 


panneled. 


2. Parol evidence to prove the identity of a record, where the 
venue is changed, is admissible, on a‘ suitable issue joined 
taising the question. 


Error to Henry Circuit court. 

Indictment for murder, tried before A. Martin, J. 

The prisoner was indicted at the Spring term of the 
Circuit court of Barbour county, in the present year, for 
the murder of one William Herring, and on his arraign- 
ment, pleaded not guilty ; on his application, the venue 
was changed to Henry county, in the Circuit court of 
which, a trial was had at the Spring term, eighteen hun- 
dred and thirty-nine, which resulted in the conviction 
and sentence of the prisoner. 

After the jury was sworn and empanneled, the solici- 
tor offered to read to the jury; the original bill of indict- 
ment, said to have been found by the grand jury in Bar- 
bour county ; and the prisoner, by his counsel, objected, 
for the reason that there was no sufficient evidence before 
the court, to show that the paper offered to be read was 
the original indictment in the case. The certificate of 
the clerk of the Circuit court of Barbour county, did not 
show that the original indictment was appended, and 
made part of the transcript. It.also appeared on inspec- 
tion of the transcript, that the original indictment, and 
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other original papers in said case, were not appended to 
the same. The original indictment and affidavit, with 
the transcript, had been enveloped and sealed up together, 
and delivered to the clerk of the Circuit court of Henry 
county, by the clerk of the Circuit court of Barbour coun- 
ty, but the clerk’s certificate did not show that the said 
indictment had been so enclosed, or that the original pa- 
pers then offered to be read, belonged to, or was any 
part of the record, or that they in any manner belonged 
toit. Thecertificate is in these words: 
“ The State of Alabama, Barbour county. 

“J, Neal McDoneld, clerk of the Circuit court of said 
county, do hereby certify, that the foregoing pages con- 
tain a correct transcript of the order of the change of ve- 
nue, and of the several orders and recognizances which 
relate to the case of .the State against Michael Matthews, 
for murder, as therein specified. Given under my hand 
and private seal, (having no seal of office.) 

| “ Neat M’Donaton, [L. S.] Clerk.” 

The court decided, that the certificate of the clerk, and 
the record produced, did not warrant the reading of the 
indictment, but that other evidence might be offered to 
show the fact, independent of the record and clerk’s cer- 
tificate. Thereupon, the clerk of the Circuit court of 
Barbour county, was sworn as a witness, who testified 
that the indictment then offered, was the original indict- 
ment found in the said cause: that it was enclosed with 
the transcript, sealed up, and delivered by him to the 
clerk of the Circuit court of Henry county. To the ad- 
mission of this evidence, the prisoner objected, and the 
Circuit court having admitted it, reserved the questions ~ 
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of law |. ereon arising as novel and difficult, for the de- 
cision of the Supreme court. 


Attorney General, for the State. 


GOLDTHWAITE, J.—Questions very similar to this, 
have several times been referred to this court for deter- 
mination, but each one has hitherto been decided on its 
peculiar features, and no general rule, applicable to all 
cases, has been laid down. 

In the case of the State vs. Collier, (2 Stewart, 388,) 
the prisoner’s counsel, at the trial, objected to the reading 
of any of the papers transmitted from Jackson county, 
(from which the venue was changed.) on the ground, 
that they were not properly in court. The clerk of the 
Jackson Circuit court, stated on oath, that three days be- 
fore the trixl commenced, he came to Huntsville, from 
Jackson county, bringing with him the original papers 
and transcript, with the certificate thereon, all open and 
unsealed; that on his arrival in Huntsville, he handed 
them over to the solicitor unsealed, who kept them till 
the morning of the trial, when, on their being returned 
to him, he, in Huntsville, and not in Jackson county, 
sealed them up and and handed them to the clerk of 
Madison Circuit court. The Supreme court determined, 
that the papers were properly before the Circuit court, 
notwithstanding the certificate was actually made out 
of Jackson county. 

dn ape cose of the State vs. Willianis.3 Stewart, 454,) 
. one of e errors relied on was, that no proof was offered 
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to show the manner wherein the indictment on which 
it was proposed to try the prisoner, came into the Circuit 
court of Autauga county, to which the venue had been 
changed. The learned judge who delivered the opinion 
of this court, as to that objection, remarks: “As to the 
manner in which the indictment was conveyed into the 
office of the Circuit court of Autauga, it must be pre- 
sumed to have been in conformity with the order which 
transferred the case from the one court to the other. 
The order required, that the clerk of the Circuit court of 
Montgomery county, should safely transmit to the clerk 
of the Circuit court of Autauga county, the indictment, 
and all original papers in the case, together with a cer- 
tified copy of all orders and other proceedings which 
have been had in the case. This certified. copy of the 
proceedings, is at the next term of the Circuit court, 
found in the possession, and among the official papers of 
the clerk of that court, and the indictment is filed with 
them; the case is twice continued by the defendant af- 
terward; he certainly cannot, at so late a period, and 
under these circumstances, be heard to say that the in- 
dictment does not «appear to have come regularly into 
that court.” 

In the case of the State vs. Greenwood, (5 Porter, 474,) 
the objection urged was, that the indictment should have 
been copied upon the records of the court where it was 
found. The court, in answer, remark: “All the papers 
relating to the cause, including the indictment, were in 
feri, when the order for change of venue was made; and 
as it did not become a record until after enrolment, the 
objection could as well be made in the court where the 
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‘indictment was found, as elsewhere. The papers are, 
by law, entrusted to the custody of the clerk, and the 
certificate which he has made in this cause, that the in- 
dictment has been subjoined to the transcript, imports as 
absolute verity, as would his production of it, on trial in 
the court where it was found. In either case, were it 
not the true indictinent, the matter night be disputed in 
@ proper mode.” 

It, is manifest, that the two former cases go much fur- 
ther than the present, to sustain the proceedings against 
the prisoner, but it is conceived that the true foundation 
on which all these must rest, independent of the peculiar 
features appertaining to each of them, is this—That no 
enquiry, such as was entered into, was proper, after the 
case Was submitted to a jury: a defect in, or the want of 
a proper certificate, would be no good cause of acquittal: 
80, also, if the prisoner was tried on a copy, instead of 
the original indictment. Al) enquiries into the genuine- 
ness of the records of the court, are improper, after the 
ease is submitted, and can only have a tendency to with- 
draw the consideration of the jury from the true matters 
in issue. It is evident, that an enquiry into the authen- 
ticity of a paper purporting to contain a statement of 
the charge, would have no tendency to prove the guilt or 
innocence of the prisoner, and is consequently wholly 
immaterial, when the trial is in progress. Neither is it 
conceived that the omission of the clerk to forward the 
original indictment,in conformity with the rule of court, 
could so operate asto produce an acquittal of the defend- 
ant. It might, and doubtless would be irregular, to force 
a-trial in the absence of the indictment, or if a copy, in- 
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stead of the original, was read to the jury, and the fact 
was unknown to the prisoner before the trial, it might 
be a reason why a new trial should be awarded, though 
even to this extent, the doctrine may be considered as 
questionable, and worthy of the closest examination. 

For the reasons stated, we are of the opinion, that the 
questions presented could not properly arise on the trial, 
and therefore, no error was committed, as the enquiry, at 
that time, was wholly immaterial. We are further of 
opinion, that if the objection had been taken before the 
trial, and in order to prevent it, this would not have 
availed the prisoner, as the indictment was transmitted 
enclosed in the same envelope, with the certificate of the proper 
clerk. 'This was a substantial compliance with the rule 
of court. If the indictment had’ never been, in point of 
fact, sealed up, but was transmitted in any other way, it 
would not lose its character as a record, and could be re- 
ceived by the court to which the venue was changed, on 
evidence similar to that shown in this «ase; but as be- 
fore remarked, the enquiry would be presented to the 
court, and not to the jury. 

Let it be certified, that there is no error in the decision 
of the court, on the point referred. 
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BATES VS. THE PLANIVERS’ & MERCHANTS’ BANK OF MOBILE. 


1. In a proceeding by notice from the Bank, the record must shew 
that the certificate of the President was received and acted on 


by the court below. 


2. Where a party obtains an injunction from chancery, to restrain 
the sheriff from paying over moneys in violation of his (the 
sheriff’s) agreement,—te party obtainiug the injunction is 
not required, as a condition precedent, to release errors at law, 
in the judgment under which the moneys were made. 


Error to Mobile Circuit court. 

Proceedings on a notice from the the Bank, tried be- 
fore Pickens, J. Verdict and judgmeut for plaintiffs be- 
low. 

The errors assigned were— 

1. That the certificate of the President of the Bank was 
mot shewn on the record ; 

2. That the judgment was not warranted by the evi- 
dence ; 

3. That the court had no jurisdiction; and 

4. That it was not a proper case for summary motion. 


Campbell, for plaintiff in error. 
Stewart,-contra. 


COLLIER, C. J.—The defendants in error insist, that 
the plaintiff “ought not to have the benefit of any sup- 
posed errors assigned by him in this court, but should 
be barred and precluded therefrom, and that the court 
now here’should not hear or examine the said supposed 
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errors, because, they say that after the suing ‘out of the 
said writ of error iu this behalf, and before, the return 
thereof to this court, to wit, on the —-—— day of 
eighteen hundred and thirty-eight, the said plaintiff in 
error did by a bill in chancery, wherein he was a plain- 
tiff, and the said Faik was.a defendant, apply to the 
honorable the judge of the first judicial circuit, and pray- 
ed therein to be relieved, against the said judgment at 
law now certified to this court, which bill sets forth and 
charges, among other things, that the name of the said 
plaintiff in error, ou the said note, was not genuine, &c. 
and praying an injunction. to restrain the payment of 
said note to the said plaintiff in error,— which injunction 
was allowed by siid judge,—whereupon the said bill: 
was filed in the said Circuit court of Mobile county, and 
the said injunction was thereupon is‘ and served om 
the said defendant in error, ai: 01 the sheriff of Mobile 
county, in whose hands the execution on said judgment 
was; and the said appellee further saith, that the said bill 
is now still pending and undetermined in said court; that 
said appellee appeared at the Fall term, eighteen hun- 
dred and thirty-eight, of swid court, to defend the same; 
that the said appellee was in fact restrained from col- 
lecting said debt by force of said injunction ;—all which 
appears of record in said Circuit court of Mobile county, 
on the chancery side thereof: and this, the said defend- 
ant in error, is ready to verify by the said record. Where- 
fore, inasmuch as the said plaintiff in error has applied’. 
for, and obtained the benefit of said injunction, he is’ 
barred of his said supposed: errors, and thereupon, the 
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said defendant prays,” &c. To this plea, the plaintiff in 
error replied, nul tiel record. 

. Upon looking into the bill, we find that the plaintiff 
denies that the endorsement of the note of J. F. Roberts, 
on which the judgment in the present case is founded, 
Was made by him, or by his authority; yet we do not 
understand this to be the basis of his application to 
* equity for an injunction. But the gravamen of the case, 

as disclosed by the bill, may be thus succinctly stated: 

The plaintiff, and one O’Brien, having endorsed the pa- 

per of J. F. Roberts, which was negotiated at the Mobile 

Bank, and at the Planters’ and Merchants’ Bank, with a 

view to their indemnification, induced Roberts to convey 
to Thomas Bates, in trust, certain real and personal pro- 

perty—with authority to the trustee to sell the same, 
whenever the estate of the cestwi’s que trust Was put in 
jeopardy, or they were required to advance their own 
funds, in consequence of Roberts’ default. In the Fall of 
eighteen hundred and thirty-seven, 7'he Planters’ and 

Merchants’ Bank, obtained judgments against all the par- 
ties to the notes of Roberts’ negotiated there, which were 

endorsed by the plaintiff in error; and in the spring of 

eighteen hundred and thirty-eight, The Mobile Bank re- 
covered judgments against all the parties to such paper, 
of which it had become the proprietor, save the plaintiff. 

That Thomas Bates agreed with the sheriff of Mobile, 

that he might levy the executious issued on these judg- 
‘ments in favor of the Banks, if the sheriff would under- 

take to appropriate the proceeds to their satisfaction, in 
préference to all other process in his hands against Rob- 
erts, or any one else. That the personal property em- 
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braced by the deed, was sold, and yielded a sum amounit- 
ing to near eight thousand dollars, a part of which, the 
sheriff threatened to appropriate to an execution, amount- 
ing to more than twenty-five hundred dollars, issued on 
the judgment in the case before us, and then in his hands?” 
The bill does not pray that the judgment may be enjoin- 
ed, but only that the sheriff be inhibited from applying 
the proceeds of the sale of Roberts’ property, to the satig._ 
faction of the execution thereupon issued, and that tha 
be appropriated according to the agreement between 
Thomas Bates and himself. 

The judgment, then, was left in full effect by the in- 
junction awarded, which was directed to conform to that 
asked for, by the bill. It was competent for the Bank 
to have caused the executions against Roberts and the 
plaintiff in error to be levied on any property of either, 
that might be found subject to a levy and sale. Should 
a judge, in granting such an injunction, have directed as 
@ condition precedent, that the party applying for it, re- 
lease all errors in the proceedings at law? By the first 
section of the act of eighteen hundred and sixteen, “con- 
cerning injunctions,” it is enacted, that “no injunction 
shall be granted to stay an execution of a judgment at 
law, unless the party applying for such injunction, or to 
be benefitted thereby, shall first sign and seal a release 
of errors in such judgment at law, and file the same in 
the office of the clerk of the court, in which such judg- 
ment shall have been obtained.” We think it clear, that 
the application brought to our view in the present case, 
does not come within this statute—no execution is stay- 
ed, or rendered inoperative—its vitality, as well as that 
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ofthe judgmenton which it is founded, continue unsus- 

pended and unimpaired—while the only effect of the in- 
_Junction, so far as we can form an opinion from the bill 
“Witeelf, is to prevent a particular fund from being diverted 
from its original destination. 

The plea of the defendants is not sustained by the re- 
cord, and if in point of fact it was, the bill of the plain- 
tiff does not state such a case, and contain such a prayer, 

is required from him a release of errors. ‘The bar at- 
tempted to be interposed by the defendant, not being 
available, we are brought to consider the regularity of 
the judgment of the Circuit court. It is objected, that 
the court was not authorised to render a judgment 
against the plaintiff in error, because the certificate of 
the President of the Bank, that the debt sued for was re- 
ally and bona fide its property, does not appear from the 
record to have been shown to the court. 

This proceeding was commenced by notice, as_provi- 
ded by the charter of the Bank, and can only be legal- 
ised, as we have repeatedly held, by the production of 
the President’s certificate. We cannot know that this 
has been done, unless the record inform us. The mere 
fact of such a paper being copied and sent up with the 
transcript, does not warrant the inference, that it was 
received and acted on by the Circuit court—this should 
appear, if it were the case, in some act of the court; and 
so far as this point is concerned, the result is the same, 
even where the judgment is on verdict—(See Curry vs. 
the Bank of Mobile, 8 Porter, 360; Lea & Langdon vs. 

nch Bank at Mobile, 8 Porter, 119, and Bates vs. the 
_ satel and Merchants’ Bank of Mobile, 8 Porter, 99.) 
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The consequence of which is, that the judgment is re- 
versed, and the case remanded. 





BARNETT US. GHOLSON, 


1. It is sufficient, in a dec!aration, to allege, that the considera- 
tion of a contract to deliver property, arises from defendaut’s 
acknowledgment of the receipt of money. 


Error to Montgomery Circuit court. 

Case on a wriiten agreement, tried tefore A. Martin, J, 

Plaintiff below declared against defendant ona writ- 
ten agreement, for refusing to deliver corn, which de- 
fendant contracted to deliver, and for which he acknow- 
ledged, in the written agreement, he had received pay- 
ment. ‘To the declaration, there was a demurrer, which, 
on the hearing, was overruled by the court. Verdict and 
judgment for plaintiff. 

The error assigned was, that the demurrer to plaintiff’s 
declaration was overruled. 


J. A. Campbell, for plaintiff in error. 
Harris, contra. 


PER CURIAM.—The objection which is urged against 
the sufficiency of the first count of the declaration is, as 
we understand it, that the consideration of the contract 
to deliver the corn, is stated to arise from the defendant’s 








382 REPORTS OF CASES IN 





Barnett vs. Gholson. 





acknowledgment of the receipt of money, and not from the 
actual payment of it. This attempt at a distinction, is 
more ingenious than sound. We are satisfied, that the 
declaration substantially alleges the consideration of the 
contract to have been, the payment of the sum of money 
named. 

This being, in our opinion, the obvious meaning of the 
terms used. it becomes wholly unnecessary to consider 
whether it is essential in declaring on a writing promis- 
ing the payment of a debt, or the performance of a duty, 
to allege any consideration whatever in the declaration. 

Judgment affirmed. 
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1. The Supreme court does not possess original power to award 
a writ of habeas corpus. 


Petition for habeas corpus. 

The petitioners, by their counsel, submitted a petition 
to this court, in which they state, that at the Spring term, 
eighteen hundred and thirty-nine, of the Circuit court of 
Tuskaloosa county, they were severally arrested on writs 
of capias, issued out of that court, founded on an indict- 
ment for murder, preferred by the grand jury of that 
county. ‘That the petitioners were arraigned, and each 
for himself pleaded not guilty, and announced themselves 
ready for trial, and the Attorney General being enquired 
of by the court, made a similar avowal on behalf of the 
State—notwithstanding which, they were remanded to, 
and are still confined in the jail of Tuskaloosa county. 

The petitioners further stated, that in pursuance of the 
statute in such case provided, they did, on the last day of 
the term.of the court, apply thereto to be discharged on 
bail, which application was denied ; and protesting their 
innocence of the offence wherewith they are charged, 
they pray that a writ of habeas corpus may be awarded, 
requiring their bodies to be brought before this court, 
“in order that their right to be admitted to bail, in pur- 
suance’ of the statute, may be considered.” 

The counsel for the petitioners also laid before the 
court, a transcript of the proceedings of the Circuit court, 
which contained their indictment for murder, a statement 
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of their arraignment, and plea of “not guilty ;” and that 
subsequently, during the same term, an entry was made 
upon the application of the petitioners to be admitted to 
bail, iu these wurds: 

“The State ef Alabama vs. Henry S. Simonton and 
others.—This day came Lincoln Clark, Esquire, Attorney 
General, as well as the prisoners, by their attorneys, and 
it appearing to the satisfaction of the court, that when 
this prosecution was regularly called, at the present term 
of the court for trial, the State, by the Attorney General, 
announced itself ready for trial, and the prisoners, in 
their own proper persons, also announced themselves 
severally ready for trial,—all the other business of the 
court having been disposed of, and the court about to 
adjourn, when the court determined, that inasmuch: as 
the presiding judge isa relation, by consanguinity, to 
the person with whose murder the prisoners stand charg- 
ed, the trial of said prisoners, or any one of them, cannot 
proceed, but that the same be continued until the next 
term of this court. 

‘The prisouers, by their attorneys, moved the court, 
now. here, for their several discharge and releasement 
froin further confinement, o1 account of said prosecution, 
for the reasons set forth above, on each of said prisoners 
entering into bond and security, in such amount as said 
court may direct, for their several personal appearance, 
at the next term of this court ; whereupon, the court de- 
clined to decide upon their right to bail, for the same 
reason he had previously declined to preside in their trial 


in chief.” 
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Porter; for the petitioners. 
Attorney General, contra: 





COLLIER, C. J.—A preliminary question has been 
raised by the Attorney General, which must be disposed 
of, before we consider the merits of the application of the 
petitioners. It is this: Has this court the constitutional 
right to award a writ of habeas corpus on the case, as 
disclosed by the record ? 

By the second section of the fifth article of the consti- 
tution of Alabama, it is declared, that “the Supreme 
court, except in cases otherwise directed by this constitu- 
tion, shall have appellate jurisdiction only; which shall 
be co-extensive with the State, under such restrictions 
and regulations, not repugnant to this constitution, as 
may, from time to time, be prescribed by law: Provided; 
that the Supreme court shall have power to issue writs 
of injunction, mandamus, quo warranto, habeas corpus, 
and such other remedial and original writs, as may be 
» mecessary to give it a general superintendence and control 
of inferior jurisdictions.” 

The exception introduced into the first part of this 
section, was not intended to apply to any particular pro- 
vision of the constitution, but was inserted ex majore cau- 
tela, 80 as to place beyond doubt, the operation of every 
part of that instrument, with which the restrictive terms 
of the section come in conflict. In this view, it was un- 
necessary, for if the “Supreme court” was vested with 
jurisdiction other than appellate, in any part of the con- 
stitution, its exercise would not be considered as inhibited 
by the limitation imposed in the section before us. The 
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constitution must be considered as a whole, and efficien- 
cy given to every portion of it, where itis practicable. It 
cannot be supposed that any clause is intended to be 
without effect; and such a construction is inadmissible, 
unless the words require it. If there is nothing upon 
which the exception can operate in other parts of the 
constitution, it clearly cannot enlarge the meaning of the 
proviso in the same section; and if such be the case, it 
must be regarded as entirely powerless, either for the 
purpose of extending or limiting jurisdiction. 

Had it been intended that the exception should refer 
particularly to the proviso, it would have been quite easy 
to have employed terms, thus directing its application— 
instead of saying, “except in cases otherwise directed by 
this’‘constitution,” the convention might have said, except 
in the cases excepted by the proviso to this section, or they 
might have used other language, so precise as not to have 
left their meaning to be ascertained by the uncertain 
rules of construction. 

Let us, however, suppose for a moment, that the ex- 
ception points directly to the proviso, and still it would 
be inoperative. There is no place we could assign to it 
there, that will enlarge the meaning of the section: if 
“except” were substituted for “provided,” there would 
-be a mere variation of phraseology, without a change of 
the sense. But it is insisted, that the exception may ap- 
ply tothe “power to issue writs of injunction, manda- 
mus, quo warranto, habeas corpus;” that the “ other re- 
medial and original writs,” not specifically defined, are to 
be controlled as to the purpose for which they are used 
by the latter part of the proviso. This argument-cannot 








THE SUPREME COURT OF ALABAMA. 387 





Ex parte Wm. Simonton et al. 








be maintained upon any rule of construction, of which 
Wwe are cognizant. The proviso is but an entire sen- 
tence, and the writs designated, are only named as ex- 
amples, or rather to illustrate the meaning intended, more 
clearly, than could be done by the employment of general 
words. The “other remedial and original writs,” mean 
writs of a kindred character, or to effect a kindred object, 
viz., to give to the “Supreme court a general superin- 
tendendence and control of inferior jurisdictions.” That 
this qualification was intended to operate in restraint of 
all the power conferred by the proviso, we think will not 
admit of serious disputation. If it had been intended to 
distingnish between the writs expressly mentioned, and 
those generally referred to, language appropriate to such 
a distinction, could have been easily introduced, and its 
absence is a strong persuasive proof, that nothing of the 
kind was intended. In fact, the meaning of the proviso, 
in this respect, is so clearly indicated, that we find the 
entire sentence connected by the insertion of the copula- 
tive conjunction “and,” immediately after “habeas cor- 
pus”—had it been inserted between “quo warranto” and 
“ habeas corpus,” the argument, that the proviso intended 
to embrace two distinct classes of cases, may have rested 
on higher ground. 

This court, then, does not possess the constitutional 
power to award the writ, .which the petitioners have 
asked for, unless it be “ to give it a general superintend- 
ence and control of inferior jurisdictions.” To bring a 
case within these qualifying terms, it should be shown, 
either that some court, or that some judge of a court, in- 
vested with authority to act in the premises, has under- 
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taken to decide upon the case of a party aggrieved, or 
elge without any just cause therefor, has refused to enter- 
tain the same. In the case before us, the court declined 
acting upon the application of the petitioners for bail, 
alleging as an excuse, that the presiding judge was con- 
nected by consanguinity with the individual, whom they 
were charged with having murdered. What was the 
relationship between the judge and the deceased, the re- 
eord no where informs us, but we must intend it to have 
been such as justified the refusal. 

It was argued for the petitioners, that the judge had 
no discretion; that it was his duty to have allowed the 
petitioners to have been tried, or bailed. We think this 
argument cannot be maintained. Itis clearly competent 
for the Legislature to compel a judge to forego the exer- 
cise of delicacy in such a case, and declare it his duty to 
sit at the trial of the man who has even killed his bro- 
ther ; but a statute, to have this effect, must be so express 
and unequivocal, as to take away all ground for con- 
struction. A juror, related as the judge seems to have 
been to the deceased, would doubtless have been.an in- 
competent trior, and shall not a judge, who may exerta 
greater influence upon the fate of the accused, be allowed 
to challenge himself, for a cause which disqualifies a ju- 
ror? The question, in our opinion, furnishes its own 
answer. " 

The same cause which authorised the judge to decline 
the trial of the petitioners, also excused him from passing 
upon their application for bail. There, an exercise of 
judgment was necessary to determine the sums in which 
bail should be respectively required of the petitioners, 
and the sufficiency of the securities offered. 
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But little inconvenience could have resulted to the pe- 
titioners, by the refusal of the Circuit court to allow them 
bail, as they could have applied immediately to another 
judge of the Circuit court, at chambers, who would have 
been bound by duty to have considered their application, 
Had this course been taken, and bail been denied them, 
then their case would have come regularly before us, for 
revision upon its merits. 

This not being the true state of the case, but the peti- 
tioners’ application not having been decided upon by a 
judge, or a court of primary jurisdiction, or a decision 
refused under circumstances affording no just cause for 
the refusal, the prayer of the petition must be denied. 
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1. A person committed for felony, who shall not be tried at the 
next stated term of the court where the offence is cognizable, 
is entitled to be set at liberty on bail, unless it appear that the 
witnesses for the State could not be produced, or that the de- 
fendant assented to the delay. ;' 


2. The word may, when used in a statute, means must or shall, 
in those cases where the public interest and rights are con- 
cerned, and where the public or third persons have a claim de 
jure, that the power designated should be exercised. 


Motion for a writ of habeas corpus. 

The petitioners presented to the court, a transcript of 
the record of the Circuit court of Tuskaloosa, being the 
same which they laid before the court on a previous day, 
accompanied by a petition addressed to the honorable 
Peter Martin, judge of the third circuit, and praying a 
writ of habeus corpus, With a view to their discharge, on 
bail, from the jail of Tuskaloosa county. In their peti- 
tion, they allege that they were indicted for the crime of 
murder, at the Spring term, eighteen hundred and thirty- 
nine, of the Circuit court of that county—that the Attor- 
ney General, as the representative of the State, and them- 
selves, Were severally ready for trial, and so informed 
the court; yet the presiding judge declined the trial of 
their case, and remanded them, for safe keeping, to their 
present place of confinement, though they urged to the 
court, at a proper time, and in a proper manner, their 
right to, and their readiness to give bail. 

The judge awarded a writ of habeas corpus, pursuant - 
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to the petition, on which the bodies of the petitioners 
were brought before him; whereupon, an order was 
made, disposing of the application for bail, as follows: 

“The within application to admit the prisoners to bail 
on the legal ground set forth in the petition, is refused, 
and the prisoners remanded to jail. 

“It is considered by the court, that the questions of law 
arising in this case,are novel and difficult, but doubting 
the legal power to refer the same,—it is, at the request 
of the prisoners, and with the assent of the Attorney Ge- 
neral, referred for the revision of the Supreme Court. 

“June 13th, 1839. P. Martin.” 

Upon this state of facts, the petitioners moved this court 
for a writ of habeas corpus, that they might be brought 
up here and admitted to bail. 


Porter, for the petitioners. 
Attorney General, contra. 


COLLIER, C. J.—The petitioners predicate their mo- 
tion for bail, upon the second section of the act of eighteen 
hundred and twenty-seven, entitled “an act to amend an 
act, entitled ‘an act for the more effectual preservation 
of personal liberty.” That section is in these words: 

“Tf any person shall be committed for treason or felo- 
ny, and shall not be tried at or before the next stated 
term of the court where the offence is properly cogniza- 
ble, it shall be lawful for the said court, upon the last day 
of the term, to set at.liberty such prisoner on bail, unless 
it appear on oath or affirmation, that the witnesses for 
the State, mentioning their names, could not be produced ; 
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and if such prisoner shall not be tried at the second sta- 
ted term after hiscr her commitment, unless the delay 
happen on the application, or with the assent of the de- 
fendant, he or she shall be discharged from imprisonment 
on bail: Provided, that this act shall not be so construed, 
as to prevent a prisoner committed for a capital offence, 
from being bailed at or before the first stated term, un- 
der the existing laws.” 

The only question that can arise in the construction of 
this statute is, whether the terms “shall be lawful,” in- 
vest the court with a discretion, to be controlled by the 
circumstances of every case, or whether they impose a 
positive duty, to be performed in every case coming with- 
in the terms of the act.. By the 17th section of the Ist 
article of the constitution, it is declared that “ all persons 
shall, before conviction, be bailable by sufficient securi- 
ties, except for capital offences, when the proof is evi- 
dent, or the presumption great,” gc. Under this consti- 
tutional provision, it is clearly competent for the court, 
in a case where “the proof is not evident, or the pre- 
sumption great,” to admit to bail a prisoner charged with 
the crime of murder, even though it appear “on cath or 
affirmation, that the witnesses for the State could not be 
produced.” But to determine the power of admitting to 
bail, where all parties were prepared for, and the accus- 
ed did not waive a right to a trial, to be a matter of ju- 
aici discretion, under the act, would involve the Legis- 
lature in the absurdity of attempting to deprive the citi- 
‘wen of a privilege clearly secured byrthe constitution ; for 
if the court may or may not, as judgment dictates, in 
every cast, save that which is excepted, admit a prisoner to 
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bail, it is clear, that in the case excepted, the right is at- 
tempted to be taken away, without reference to the proof 
of guilt. Let us enquire whether, without doing vio- 
lence to terms, we cannot relieve the Legislature from 
such an imputation. 

The statute we are examining, it must be remembered, 
is amendatory of an act of a much earlier day. By the 
6th section of the act of eighteen hundred and seven, en- 
titled “an act for the more effettual preservation. of per- 
sonal liberty,” it is enacted, “ thatif any person shall be 
committed for treason or felony, and shall not be indicted 
and tried, at or before the next stated term of the court 
where the offence is properly cognizable, it shall be law- 
ful for the said court, upon the last day of the term, to 
set at liberty such prisoner upon bail, unless it appear 
to them, upon oath or affirmation, that the witnesses for 
the territory, mentioning their names, could not be pro- 
duced; and if such prisoner shall not be indicted and 
tried, the second stated term after his or her commitment, 
unless the delay happen on the application, or with the as- 
sent of the defendant, he or shé shall be discharged from 
imprisonment.” We have thought it proper to place in 
jurta-position, the amendatory and amended act, that the 
difference between them might be the more readily seen. 
The amendment, so far as the meaning of the two acts 
is concerned, consists in the insertion in the act of eigh- 
teen hundred and twenty-seven, after imprisonment, the 
words “on bail,” and the addition of the proviso, which, 
so far as itis material to the present enquiry, may be 
placed entirely out of view. 

The objection to the old law was not, that it author- 
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ised the discharge of a prisoner on bail, who was not 
tried at the first term, but it was, that it authorised his 
discharge at the second term without bail. That such 
was the fact, we are informed by our own recollection of 
the legislative history of the times, as well as by a com- 
parison of the phraseology of the two statutes; and that 
the Legislature itself supposed, that the non-attendance 
of the State’s witnesses afforded the only just ground for 
refusing to admit to bail a prisoner, whose trial was con- 
tinued at the first term against his consent, we think is 
indicated by the 3d section of the act of eighteen hundred 
and thirty-one, “ more effectually to secure trials in capi- 
tal cases by impartial jurors,” which provides that “no 
defendant shall hereafter be bailed in a capital case, for 
a failure of obtaining a jury for his or her trial.” But 
apart from this, we very well remember, that the con- 
struction placed upon the act of eighteen hundred and 
seven, was to allow the prisoner to give bail, where his 
case was continued at the first term against his consent, 
unless the attendance of the witnesses for the State could 
not be procured. The*¥Legislature being aware, no 
doubt, of this cOnstruction, passed the act of eighteen hun- 
dred and twenty-seven, in referente to it, and thus im- 
plitdly adopted its correctness. 

Again: The act of eighteen hundred and seven, was 
doubtless borrowed from the habeas corpus act of the 31 
Car. 2, ¢. 2, sec. '7, which is as follows: “t lat if any .per- 
son, who shall be committed for treason or felony, plain- 
ly or, specially expressed in the warrant of commitment, 
upon his prayer or petition in open court, the first week 
of the term, or the first day of the session of oyer and 
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terminer, or general gaol delivery, to be brought to his 
trial, shall not be indicted sometime in the next term, 
sessions of oyer and terminer and general gaol delivery, 
after such commitment, the justices of the said court 
shall, upon motion in open court, the last day of the term 
or sessions, set at liberty the prisoner upon bail, unless 
it appear upon oath, that the witnesses for the King 
could not be produced the same term or sessions: anddf 
such prisoner, upon his prayer, &c. shall not be indicted 
and tried the second term or session, he shall be dis-’ 
charged.” This statute, it will be observed, is mandatory 
in its terms; and it was so understood by Lord Chief 
Justice Holt, in the case of The King vs. Yates, (1 Show- 
ers’ Rep. 186, 191,) in which he considered, that the ex- 
press language of the act, could not be relaxed in favor 
of the King. 

But it was argued for the State, that the statute of 
eighteen hundred and twenty-seven, does not take from 
the court, the right to exercise its own judgment as to 
the propriety of allowing bail,—that it does not command 
an act to be done, but merely gives an authority to do, or 
not to do it, as may be thought best. This argument, it 
is believed, is not defensible upon authority. The word 
may, When used in a statute, means must or shall, in those 
cases where the public interest and rights are concerned, 
and where the public or third persons have a claim de 
jure, that the power should be exercised. 

In Alderman Backwell’s case, (1 Vern. R. 152) the 
words of the statute were, that “he may grant;” yetit 
was held, that they imposed upon the chancellor a.posi- 
tive duty to grant a commission of bankruptcy, on due 
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application and proof. In this case, the creditors had an 
interest in the application of the power. So, in the case 
of the King vs. Barlow, (2 Salk. 609; Carth. 293,) the 
Court of King’s Bench construed the words shall and 
may, as being mandatory, “ where the statute directs the 
doing of a thing for the sake of justice, or the public 
good.”. In that case, the church-wardens were indicted 
for.not making a rate or assessment under the statute of 
the 14 Car. 2, ch. 12, sec. 18, for the reimbursement of 
‘some constables. The statute said, that they “shall have 
power and authority to make a rate,” and it was con- 
strued to be peremptory, the constables having an interest 
{in the exercise of the power. Andin The King vs. The 
Inhabitants of Derby, (Skinner’s Rep. 370,) it was held 
that may, in the case of a public officer, was tantamount 
to shall. The learned chancellor of New York, after re- 
viewing these cases in the Newburgh Turnpike Company 
vs. Miller, concludes, that the principle to be deduced 
from them “is, that whenever an act to be done under a 
statute, is to be done by a public officer, and concerns 
the public interest, or the rights of third persons, which 
require the performance of the act, then it becomes a du- 
ty in the officer to do it’—(5 Johns. Ch. Rep. 113.) We 
are satisfied that the principle is correctly stated in that 
case, and is strikingly applicable to the statute of eigh- 
teen hundred and twenty-seven. There, the act provided 
for, isto be done by a public officer—it concerns the pub- 
lic interest ; because the public are interested in the ad- 
ministration of criminal justice: and lastly, the rights of 
the petitioners themselves are concerned. 
Ig every view in which the application has been pre- 
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sented for our consideration, we are of opinion, that the 
petitioners are entitled to bail, and do consequently 
award the writ of habeas corpus. 





ROBINSON US. WINDHAM. 


1. Under the plea of the general issue, in assumpsit on a note,— 
a defence of a breach of warranty of the property for which 
the note was given, is allowable. 


2. And in a subsequent action on the case, brought to recover for 
the breach of warranty,—a special plea, that the same matters 
had been enquired into, in the defence to the note, and judg- 
ment rendered which remained unreversed, is good. 


Error to Tuskaloosa County court. 

Case for a false warranty. 

Defendant in error sued plaintiff in the County court 
of Tuskaloosa county, for the false warranty of a negro 
man. To the declaration, plaintiff pleaded— 

1. The general issue. 

2. A special plea, that defendant and himself had ex- 
changed negroes, and that defendant gave him a note for © 
the difference in value of the negroes:—that he (plain-; ’ 
tiff,) had sued defendant on the note, in which suit the 
matters now complained of were enquired into, and tha 
the jury had rendered a verdict for the plaintiff in error} 
on the note, and that the judgment on the note still re- 
mained unreversed. Plaintiff below took issde on’ the 
first plea, and demurred to the second—which demurrer» » 
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Was sustained by the court. The jury found a verdict 
on the issue joined for the plaintiff below. 

The error assigned was, that the court sustained the 
demurrer to the second plea of defendant below. 


Attorney General, for plaintiff in error. 
Phelan, contra. 


GOLDTHWAITE, J.—The judgment of the County 
court, on the issue of law arising from the plaintiff’s de- 
murrer to the defendant’s plea, involves an enquiry into 
a principle of the common law of very universal appli- 
cation, though from the manner in which it is presented 
in this case, it may seem, on first impression, to be quite 
novel. - It is clear, that when a party has once submitted 
his claim or defence to the investigation of a court and 
jury, and a decision has been made on its merits, after a 
fair trial, satisfactory to those who are charged with the 
administration of the laws, he cannot be permitted again 
to litigate the same matter with the same adversary. 
This principle springs out of the necessity which exists, 
that a period should be fixed at which litigation shall 
cease, and the rights of suitors be considered as settled 
and determined. 

 * satis sufficiently evident, that the termination of the 

y ‘first trial, when of the description mentioned, must fur- 

& this period until the legislative power shall pre- 

cfibe a different rule; as otherwise, it will be impossi- 

ble to‘arrive at any rule, by which it can be ascertained 
that the énds of justice have been accomplished. 

a« This principle usually is*developed, when a suit is in- 
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stituted for a cause of action which has previously re- 
ceived the judgment of a court of competent jurisdiction 
on its merits, and gives rise to tlfé defences of former re- 
covery or discharge, autre fois convict, attaint or acvict, 
and in these cases, is familiar to every lawyer; but the 
same principle may, and frequently must, exist in cases 
where a defence to an action might, and ought to have 
been interposed: as, if a demand has been paid, and is, 
notwithstanding, recovered by suit at law, the defendant, 
after its satisfaction, will not be permitted to recover the 
sum paid, because this would be to litigate a matter s 
which is concluded by the judgment. 

There is no reason why a party should be permitted 
to litigate a matter which has received a judicial deter- 
mination, when interposed as a defence, and should pe® 
debarred from a second trial, if he stands in the attitude 
of a plaintiff. - 

If the plaintiff in this suit, ae the defendant FE . 
the warranty contained in the billof gale, before the x 
of the latter on the note given, in exchafige bf the sla 
and a verdict had been rendered ag@inst hfm, it $i. 
bly would not be ‘qunaiitien nf might rightfully lit- 
igate the same questions, if sued®subsequently.on the 
note; or if damages in his favor had been awarded in 
such an action, he would not be allowed, whén sued on 
the note, to question the correctness of the assessment of 
damages, however small in amount, though he might be 
permitted to off-set the unsatisfied judgment against Ro- 
binson, if he should afterwards bring suit to recover the 
amount of the note. 

If these positions are correct, it is not perceived how @ 
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different rule can obtain, when the whole matter in re- 

lation to the breach of warranty has been litigated, in 

the first instance, as a defence to the note. ‘The princi- 
ple which ought to govern the cases seems to be identi. 
cal, but it must be admitted, that its application may 
present some difficulty, when cases of a particular de- 
scription shall arise: as, in the case of a warranty of a 
chattel, for which a part of the consideration is paid, 
and a note given for the residue; the chattel proves to 
be worthless, and the warranty is broken, and this de- 
®  . fence is successfully interposed to a suit for the amount 
; of the note. Ought such successful defence to preclude 
the injured party from indemnification by suit on the 
warranty, for the amount of his injury not covered by 
Pihe amount of the note? If thus precluded, it is apparent 
PI that complete indemnity could not be attained by the 
_ ; yet it isclear, if he was entitled afterwards to 
titute a suit forthe preach of warranty, his adversary 
d not * denigd the right to investigate the whole 
hs an ope secongetrial, the jury charged with 
t, m toa —. conclusion from the 
which te ,on the same matter in the previous 
su ; which seems to™be inconsistent with the general 
Frinciple. We will not undertake to pre-judge such a 
case, but leavé it te be determined in the ordinary course, 

. whenever, it shall arise. 

The objection to the application of the principle, be- 
cause unsound property is frequently sold by strangers, 
and persons who are unable to respond in damages, may 
be fully answered with the remark, that any cautious 
purchaser will deem. it prudent to protect himself, by as- 
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certaining the ability of the seller, before the purchase is 
made. ‘The mere contingency, that loss may happen,’ is 
not a sufficient reason to introduce new, or unsettle es- 
tablished principles of law. 

If authority of decided cases was necessary to estab- 
lish these principles, which seem self-evident, it will be 
found in the cases cited—(King vs. Fuller, 3 Caines, 152; 
Smith vs. Jones, 15 John. 229; Philips vs. Berick, 16 
John. 136; Miller vs. Covert, 1 Wend. 487.) 

We will now examine the objections which are urged 
against the form and substance of the plea on which 
judgment was pronounced in the County court. 

It is urged, that the record of the previous suit is not 
formally vouched. It is unnecessary to determine, whe- 
ther it was essential, in this case, to vouch the record, as 
the omission of the prout patel per recordum, could only 
be taken advantage of by special demurrer, previous te - 
the enactment of our statute of eighteen hundred and 
twenty-four, (Aik. Dig. 277;) and as these demurrers are 
abolished, the objection is not now available. No injury 
in practice can ever result from this rule, beeause the 
party can always put in issue the existence of a record, 
by the proper plea or replication, if necessary so to do, 

To the objection, that Windham, when sued on the 
note, could not properly make the defence arising out of 
Robinson’s breach of warranty, on the plea of the gene- 
ral issue, it will be sufficient to observe, that the contrary 
rule has prevailed in this State, since the decision of the 
case of Peden vs. Moore, (1 Stew. & Por. 71.) It is true, 
this case was not determined on the plea of the general 
issue, but in many of the cases which are cited in that 


oP 51 














402 REPORTS OF CASES IN 
Robinson vs. Windham. 





Case, as confirmatory of the principle decided, the identi- 
cal defence arose on the general issue, under which any 
defence may be given in evidence, which shows that the 
plaintiff, ex equo et bono, is not entitled to maintain his 
action. In neither this or the subsequent case of More- 
head vs. Gayle, (2 Stew. §- Por. 224,) was any stress laid 
on the form of the pleas. 

As Windham was authorised to make the defence of 
the breach of warranty, under the plea of the general 
issue, when sued by Robinson, on the note given as the 
difference between the value of the slaves, it is not ne- 
cessary to consider whether he would be permitted, if 
the rule was otherwise, to deny the validity in point of 
law, of any’ defence actually interposed by him, and 
passed on by the jury. 

Our conclusion is, that the facts of the plea, if true, 
make out a defence to this action, and as the plea is suf- 
ficiently formal, the demurrer should have been overruled. 

The judgment of the County court is reversed, and the 
suit remanded for further proceedings. 
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THE MAYOR, &C. US. EMANUEL & GAINES, 


1, A judgment will not be reversed for a misdirection by the 
judge to the jury, if it appear that the party complaining could 
not have been injured by the error. 


Error to the Circuit court of Mobile. 

Trespass to try title, before Pickens, J. 

This was an action of trespass, brought by the plain- 
tiffs, against the defendants, in the Circuit court of, Mo- 
bile, to try the title to, and recover the possession of a 
certain lot of ground, situate and being in the city of 
Mobile. 

The plaintiffs predicated their claim upon an act of 
Congress, of the twenty-sixth of May, eighteen hundred 
and twenty-four, entitled “an act granting certain lots 
of ground to the corporation of the city of Mobile, and to 
certain individuals of said city.” The terms of that act, 
so far as material to thesplaintiffs’ case, are as follows: 
“ Be it enacted, §-c. Thatall the right and claim of the 
United States, to the lots known as the hospital and 
bake-house lots, containing about three-fourths of an 
acre of land, in the city of Mobile, in the State of Ala- 
bama,; and also all the right and claim of the United 
States, to all the lots not sold or confirmed to individuals, 
either by this or any former act, and to which no equi- 
table title exists in favor of any individual, under this or 
any other act,—between high-water mark and the chan- 
wel Of the river, and between Church street and North 
Boundary street, in front of the said city, be, and the 
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same are hereby vested in the Mayor and Aldermen of 
the said city of Mobile, for the time being, and their suc- 
cessors in office, for the sole use and benefit of the said 
city forever.” 

The plaintiffs having given in evidence a map of the 
city, and proved its adoption by the authorities of the 
corporation, then showed that the premises in question 
were_situate, in May, eighteen hundred and twenty-four, 
and previously, between Church street and a street south 
of Adams street, and below both high and low-water 
marks, and the channel of the river. 

The defendants offered in evidence, a grant from the 
Spanish authorities, which is attached to the bill of ex- 
ceptions,—and claimed title under that grant. Without 
pretending to set it out, it will be sufficient to say, that 
it is the same grant, which made a part of the record in 
Hagan et al. vs. Campbell et al. (8 Porter, 9,) and the 
legal effect of which is there settled by the opinion of the 
court. 

*'The court charged the jury, that if the place in con- 
troversy was, subsequent to the admission of this State 
into the Union, beiow both high and low-water mark, 
then Congress had no right to grant it; and if defend- 
ants were in possession, the plaintiffs could not oust them 
by virtue of the act of Congress. 

“Phat the grant to Forbes extended to high-water 
mark, and that if the place claimed was between high- 
water mark and the channel, in front of the grant, and 
had been reclaimed by defendant, then the plaintiff 
could not recover in virtue of the act of Congress, ané 
this notwithstanding the reservation of the right of way, 
specified in the confirmation of the grant to Forbes.” 
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Hale and James Martin, for plaintiffs in error. 
Stewart, contra. 


COLLIER, C. J.—The Spanish grant, under which the 
defendants claimed title, was confirmatory, and in ex- 
tension of a British grant, made in seventeen hundred 
and sixty-seven. By the latter, was embraced the land 
to high-water mark only, while the former conveyed to 
its grantee, the intervening space between high-water 
mark and the channel of the river—(Hagan et al. vs. 
Campbell et al. 8 Porter, 9.) In the second instruc- 
tion, then, the Circuit court erred in charging the jury, 
that the grant to Forbes extended to high-water mark.” 
Whether there is error in the first instruction, we do not 
propose to enquire, since it is clear, that the plaintiffs 
could not have been prejudiced by the instructions to the 
jury, as they were not entitled to recover. It has been 
repeatedly decided by this, as well as other appellate 
courts, that a judgment will not be reversed for a misdi- 
rection by the«judge to the jury, if it appears that the 
party complaining could not have been injured. Now, 
in the case before us, the plaintiffs could claim nothing 
under the act of Congress: there was no vacant space 
between high and low-water mark; all had been “ sold 
and confirmed” to Forbes, so that it is perfectly immate- 
rial what view may have been taken of the case, in the 
charge given by the Circuit court to the jury. 

There is no available error in the record, and the judg- 
ment is affirmed. 
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ADAMS US. MOORE. 


1. On a pleaof non est factum by a defendant, sued as the en- 
dorser of a promissory note, other proof is required to charge 
defendant, than his admission of the factum of his signature 
as joint maker. 


2. The maker of a note is a good witness, in an action by the 
endorsee against an endorser, to shew that defendant is not li- 
able. 


Error to Mobile County court. 

Assumpsit, against an endorser. 

It appeared from the bill of exceptions, that when this 
suit came on for trial, the writ and declaration could not 
be found. ‘Their absence was waived by the defendant, 
who admitted himself properly in court, and that the de- 
claration was in the usual form, charging him as the en- 
dorser of a promissory note. The pleas of the defendant 
are found in the record, but only one is important to be 
considered in connection with the decision of the County 
court. ‘There is a denial of the making or signing any 
endorsement of the note mentioned in the declaration. 
It is verified by a special affidavit, and issue is joined to 
the country. ‘To prove the issue, the plaintiff introduced 
a note, in which the name of the defendant is written 
only on the face, and under the names of Wheeler & 
McCormack. ‘This note is thus set forth in the bill of ex- 
ceptions : 

“$116. Mobile, May 6th, 1835. 
* Four months after date, we promise to pay J. F. Ad- 
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ams, or order, one hundred and sixteen dollars, for value 
received, negotiable and payable at the office of discount 
and deposit Bank of the United States. 
“WHEELER & M’CormAck, 
“J, F. ADAmMs.” 

The only name on its back was that of Wm. Moore. 
It was duly presented, and due notice of non-payment 
given to the defendant. 'The County court permitted 
this note to go to the jury, as evidence of the defendant’s 
endorsement, without any further proof. The defendant 
then offered to read in evidence, the deposition of James 
Wheeler, whereby he proposed to prove that the note 
was not made by the said defendant, nor by any person 
authorised by him: that the signature, Wheeler & M’Cor- 
mack, affixed to the note, was made by one Levi C. 
M’Cormack, without the knowledge or consent of said 
Wheeler, and was given to pay said M’Cormack’s debt to 
the plaintiff: that the said Wheeler never had any other 
connection with the said M’Cormack, than in the build- 
ing of a house, upon a covenant in which they were 
jointly bound, and which did not extend to any thing 
else: that the building of the said house did not require 
the making of promissory notes: that he, the said Whee- 
ler, had never authorised the said M’Cormack to affix his 
name in any manner whatever to promissory notes, or 
any thing else: that the defendant, at that time, had 
signed afew promissory notes of the said Wheeler, as his 
security, but had never, to his knowledge, incurred any 
responsibility for the said M’Cormack, and that both the 
signing the deponent’s name, and the procuring the de- 
fendant’s signature, was a gross fraud of the said M’Cor- 
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mack. ‘This deposition, the County court refused to per- 
mit to be read, for the reason, that Wheeler was a party 
to the note, and could not be allowed to impeach it. 

The defendant excepted to these decisions, and now 
seeks to review them by writ of error. 


Aikin, for plaintiff in error. 


GOLDTHWAITE, J.—It may be admitted, that the 
plaintiff in error could be charged as the endorser of this 
note, admitting it to have been made by Wheeler §> M’Cor- 
mack, payable to him, by writing his name on the face 
of it, immediately under the signature of their names; 
but such is certainly not the prima facie intendment of 
the note, in the condition it was when offered in evi- 
dence. As it then appeared, it was the joint note of 
Wheeler & M’Cormack, and Adams, payable to Adams, 
or his order, and could only receive existence as a legal 
obligation, from the endorsement or assignment of the 
latter. If the plaintiff below intended to charge Adams 
as an endorser, it was incumbent for him to show that 
the signature purporting to be his, was made after the 
signature of the note by Wheeler & M’Cormack, and 
with the intention of transferring the legal interest to 
another. If these facts had been shown in evidence, we 
cannot say that Adams might not be chargable as en- 
dorser, though it would at this time be manifestly im- 
proper to pre-judge the case, even on such a state of proof. 
On the issue to the plea of non est factum, it was mani- 
festly improper to admit the note, as evidence of Adams’ 
endorsement, without further proof. 
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We presume the County court must have considered 
the affidavit of Adams, appended to the pleas, as in evi- 
dence before the jury, in which affidavit the factum of 
the signature is admitted; but even if such had been the 
case, no legal inference could arise from any fact stated 
by him, that he was liable at law as an endorser. 

The County court also erred in rejecting the deposition 
of Wheeler. If is true, a great portion of the evidence 
contained in this deposition, was of a character wholly 
irrelevant to the question at issue, but it contains the 
statement, that this note was given by M’Cormack to 
Moore, to pay a debt due from the former to the latter. 
This was evidence applicable to the issue formed, and 
showed that the note came into Moore’s hands, not from 
Adams, but from M’Cormack. The mere fact, that @ 
witness is a party to a negotiable paper, does not dis- 
qualify him. Such is the established law in this State 
—(Griffin vs. Harris, January Term, 1839.) 

The declaration, if in the form admitted by the agree- 
ment of the defendant, must charge Wheeler & M’Cor- 
mack as the makers of the note, and the testimony of 
Wheeler could be used by the endorser, to show he was 
not liable as such, without coming within the influence of 
Ross vs. Wells, (1 Stew. 139,) in which this court held, 
that one maker of a note is not acompetent witness to 


invalidate it. 
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BURNETT, WILROY & CO. US. MAXEY. 


1. On a trial of the right of property, the plaintiff in execution 
cannot complain, that the verdict in his favor does not ascer- 
tain the value of the property in dispute. 


2. The verdict of a jury is presumed to conform to the evidence, 
unless the contrary appear from the record. 


3. Where the jury omit to find the value of the property in con- 
troversy, if it is not returned to the sheriff, in obedience to the 
condition of the bond of the claimant, the plaintiff in execu- 


tion may prosecute an action at law, and recover damages for 
the breach. 


Error to Morgan Circuit court. 

Trial of the right of property, before Lane, J. 

This was a proceeding in the Circuit court of Morgan, 
to try the right of property under the statute, to three 
slaves. On the trial, the jury found the slaves subject to 
the execution of the plaintiffs in error, but did not ascer- 
tain by their verdict, the value of each, as required by 
law, or the aggregate value of all. The court rendered 
a judgment on the verdict, condemning the property to 
the satisfaction of the execution, and against the claim- 
ant (the present defendant) for costs. 

The plaintiffs now object to the proceedings in the 
Circuit court, on the ground, that the verdict is too defec- 
tive to sustain the judgment. 


Robinson, for plaintiffs in error. 


COLLIER, C. J.—In Hardy et al. vs. Gascoignes & Hol- 
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ly, (6 Porter, 447,) the precise question presented by the 
assignment of error, was made and decided at the in- 
stance of the claimant. In that case, the court deter- 
mined that the claimant had no right to complain, that 
the statute which requires the jury to find the value of 
each article separately, had not been complied with ; for 
instead of being injured, he was placed in a more favor- 
able condition. Had the value of the property been as- 
sessed, he would have been obliged to make it good, but 
being merely found subject to the execution, he was only 
liable for the costs of the proceeding, to try the right. 

It is difficult to conceive of any course of legal reason- 
ing, which allows the plaintiffs to question the regularity 
of their own judgment. They were the plaintiffs in ex- 
ecution, in the Circuit court, and if they desired to avail 
themselves of the benefit of the remedies offered by the 
statute, they should have shown at the trial, the value of 
each of the slaves, or if proof was adduced to that point, 
and the jury, notwithstanding, omitted to declare by their 
verdict, their respective values, they should have sought a 
new trial. The presumption is always indulged, unless 
the reverse appears, that the jury have done their duty, 
by conforming their verdict to the evidence. There is 
nothing in the record to inform us, that the verdict is not 
such as the proof required, and the intendment in favor 
of its correctness, would acquire force, if necessary, from 
the omission to move the Circuit court for a new trial. 

But the plaintiffs cannot be ultimately prejudiced by 
the generality of the verdict; for if the slaves be not re- 
turned to the sheriff, in obedience to the condition of the 
bond of the claimant and his sureties, it will be compe- 
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tent for the plaintiffs to cause an action at law, to be 
brought upon the bond, and recover damages for the 
breach—(Hardy et al. vs. Gascoignes & Holly, 6 Porter, 
454.) 


The judgment of the Circuit court is affirmed. 





BLANN US. CHAMBLISS, 


i, A record is evidence of the facts recited, only between the im- 
mediate parties to it, or privies in fact or in law. 


Error to Autauga Circuit court. 

Assuumpsit, tried before Harris, J. 

The plaintiff, Blann, declared in the common counts in 
assumpsit, against the defendant, Chambliss, and to 
make out a prima facie case of money paid on his ac- 
count, offered in evidence the exemplification of a judg- 
ment obtained by one Hasket, against him, the said 
Blann. The declaration, which is shewn in this exem- 
plification, recites, that Chambliss, on the twenty-ninth 
August, eighteen hundred and thirty-three, made his pro- 
missory note, payable to the said Blann, or bearer, for 
two hundred dollars, which note Blann endorsed to Has- 
ket, who sued Chambliss, who pleaded non-assumpsit, 
payment, set-off and partial failure of consideration, on 
which issues were joined, and a recovery had against 
Chambliss for only fifty-four dollars and forty cents. The 
declaration then alleges, that Chambliss successfully de- 
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fended the suit in the manner aforesaid, and that the 
defences which were allowed by the jury on the trial, 
were defences against the note, in the hands of Blann, 
before his endorsement of the same to Haskit; by reason 
of which, he (Blann) became liable to pay Haskit the 
difference between the sum recovered of Chambliss, and 
the amount of the note. This declaration also contains 
the money counts. The exemplification also shows a 
trial on the plea of non-assumpsit, a verdict and judg- 
ment in favor of Haskit against Blann, for two hundred 
and fifty-two dollars. 'This exemplification was rejected 
by the Circuit court, and Blann excepted; and the error 
assigned is, that the court erred in not admitting this as 
evidence. 


Edwards, for plaintiff in error. 
Clark, contra. 


GOLDTHW AITE, J.—The exemplification was evi- 
dence of nothing but the facts, that a suit was com. 
menced by Haskit against Blann, and that it was deter- 
mined in the manner shown by it. All records, to this 
extent, are evidence, but no record can be evidence of 
the facts recited, except between the immediate parties 
to it, or privies in fact or law—(1 Starkie, 191, and cases 
there cited.) Chambliss was neither a party or a privy 
to the suit described in the exemplification offered in 
evidence, but if he was a privy in law, he is also shown 
to have been the successful litigant in the suit recited, 
and it is difficult to conceive how any right of action 
could arise from these facts, in favor of Blann, against 
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him, as it shows a determination of all the matters 
which could have been litigated between Blann and 
Chambliss, if the former had sued the latter on the note. 
Blann was the assignor of the note, and when the suit 
of Hasket against Chambliss was determined, he stood 
in the attitude of a privy in law, and was equally bound 
with Hasket by the decision, and could never litigate 
with Chambliss the same matters. In this aspect, it is 
clear, that so far from showing a prima facie liability in 
Chambliss, to account to Blann for money paid, the re- 
cord would seem to induce an opinion directly contrary. 
If the first count of the declaration set out in the exem- 
plification had been omitted, the judgment would then 
appear to have been rendered on the money counts, on 
which issue the endorsement of Blann, with the necessa- 
ry evidence to charge him as endorser, might have in- 
duced the recovery, but even in such a case, the record 
would not be evidence, in a suit against Chambliss, either 
of the fact that he had made the note, or that Blann had 
endorsed or paid it. 

It may be remarked, in addition, that it does not ap- 
pear from any part of the record, that Blann has ever 
satisfied the judgment obtained by Hasket against him, 
a fact which it would be necessary to establish, in order 
to make Chambliss responsible to him, if the note re- 
mained the property of Hasket. 

The record was not admissible in evidence, to show a 
liability from Chambliss to the plaintiff, Blann, and as it 
was Offered for this purpose, was properly rejected, it 
not being accompanied with other evidence to make out. 
a liability in the defendant. 

The judgment is affirmed. 
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LOWE & WEAVER US. DERRICK. 


1. An attachment will not be quashed for a defective bond, un- 
less plaintiff decline on an opportunity afforded, to substitute 
one that is sufficient. 


Error to Madison County court. 

Attachment.—The error assigned, in this case, was 
that the court below, on motion, quashed the attachment 
for a defect in the bond. 


Hopkins, for plaintiff in error. 
McClung, contra. 


COLLIER, C. J.—It is conceded by the counsel for the 
defendant in error, that the opinion of the court, at its 
present term, in Alford vs. Johnson, is decisive to show 
the judgment of the County court is erroneous, but he 
insists that the attachment bond does not conform to the 
act of the twenty-third December, eighteen hundred and 
thirty-seven—(Acts of 1837, p. 62.) 

By the first section of that act, it is enacted “that the 
condition of all bonds, executed by all persons suing out 
original attachments, shall, and is hereby declared to be, 
to prosecute such attachment with effect, and pay the de- 
fendant all such damages as he or she may sustain, by 
the wrongful or vexatious suing out of such attachment, 
as the same is now provided for by law, to be found in 
Aikin’s Digest, sec. 3, under the title of attachments.” 
This provision seems to us so explicit, as scarcely to ad- 
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mit of controversy, that it was the intention of the Legis- 
lature to repeal so much of the 6th section of the act of 
eighteen hundred and thirty-three, as prescribed the con- 
dition of the bond, and to re-enact the 3d section, which 
requires a bond with the condition materially variant. 

The bond, in the case before us, is dated on the third 
of December, eighteen hundred and thirty-eight, and its 
legal sufficiency is of course to be determined by the act 
of eighteen hundred and thirty-seven. 'The condition is 
acopy of the form given by the 6th section, which will 
be seen by a reference to Alford vs. Johnson, does not 
impose upon the securities so extensive a liability, and | 
is not, consequently, so beneficial to the defendant in the 
attachment, as the condition required by the 3d section 
of the act of eighteen hundred and thirty-three. The 
bond, then, is defective, yet the defect did not authorise 
the judgment of the County court, by which the attach- 
ment and proceedings therein were quashed, unless the 
plaintiffs in error had declined on an opportunity having 
been afforded them to substitute a sufficient bond— 
(Lowry vs. Stowe, 7 Porter, 483.) . 

The judgment is reversed, and the case remanded, that 
such proceedings may be had in the premises as are in- 
dicated by this opinion. 
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OWEN’s adM’s vs. ASHLOCK. 


1. Where plaintiff puts defendant in possession of a draft for 
money, to secure him as endorser on a note, and plaintiff after- 
wards pays the note and releases the liability of defendant as 
endorser—defendant is not liable to plaintiff in an action fot mo- 
ney; unless the actual receipt of money on the draft, or its 
equivalent, is shewn. 


Error to Mobile County court. 

Assumpst, for money had, &c. 

The questions involved in this case, arise from excép: 
tions taken at the trial, in the progress of which, it ap- 
peared that Owen, the intestate, in the month of Febru- 
ary, eighteen hundred and thirty-six, endorsed a note for 
three thousand dollars, for the accommodation of Ash- 
lock, the plaintiff below, which note was discounted by 
the Branch of the Bank of the State of Alabama at Mo- 
bile, the prdeceds being received by the said Ashl6ock; 
who, in order to secure Owen against the endorsement, 
delivered to him an order for the same sum, drawn by 
the Mayor and Aldermen of the city of Mobile, upon their 
treasurer, payable to Ashlock. ‘The note was afterwards 
arranged by Ashlock with the Bank, so that OWen was 
discharged from liability asendorser. ‘The note was not 
produced, nor its absence in any way accounted for. 
This being all the evidence adduced on the trial, the de- 
fendants below asked the County court to exclude it 
from the jury, because the note was the best evidence, and 
ought, as they insisted, to have been produced, er its ab- 
sence accounted for. The court refused to exclude the 
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evidence, and the defendants excepted. 'They then asked 
the court to charge the jury, that to entitle the plaintiff 
to recover, he ought to have proved the collection of the 
order by Owen in his life-time, or by the defendants, 
since his death, the appropriation of it to his or their use, 
or that he had demanded the ofder of Owen in his life- 
time, or of the defendants, since his death. This the 
court reftised, and instructed the jury, if they believed 
Ashlock had satisfied the Bank, and thereby discharged 
Owen, as endorser, then, if the order had been delivered 
to Owen, to counter secure him, as before stated, they 
ought, without further proof, to find for the plaintiff. 
To the refusal to charge as requested, and to the charge, 
as given, the defendants also alse excepted. 


J. A. Campbell, for plaintiff in crror. 
Stewart, contra. 


GOLDTHWAITE, J.—The motion of the defendants 
below, to reject the evidence then before the jury, seems 
to have been made under a misapprehension of the effect 
of the proof. ‘The contract for the pledge of the order, 
does not appear to have been in writing. If the note 
had been introduced in evidence, it would not have es- 
tablished this contract, nor in any manner explained the 
transaction between Owen and Ashlock. Neither would 
it have evidenced the contract by which the Bank dis- 
charged the former from his responsibility as endorser, 
as the evidence before the jury did not prove that the 
discharge was by matter in writing on thenote. There 
was, then, no reason, in this case, to suppose that the 
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note, if produced, would have shown any of the facts 
connected with the issue, in a more perfect manner than 
was shown by the parol evidence. Indeed, the produc- 
tion of the note, would have established no fact whatev- 
er, connected with this controversy. ‘There was, there- 
fore, no error in refusing to reject the evidence, because 
of the non-production of the note endorsed by Owen. 

The delivery of the order drawn by the Mayor and 
Aldermen of the city of Mobile, on their treasurer, con- 
stituted, under the circumstances of this case, a simple 
pledge, which Owen or his personal representatives were 
authorised to retain until their liability on the endorse- 
ment was discharged, and in that event only, had Ash- 
lock a right to receive it back. Even when the liability 
ceased, no obligation to pay the amount of the order, 
was incurred by Owen or his personal representatives, 
unless the money was actually received by them. If 
Owen, in his life-time, had converted the order to his 
own use, he would have become liable in another form 
of action, or he might have been held liable for the mo- 
ney which came to his hands, but the mere discharge of 
the liability of Owen on his endorsement, did not impose 
on him, or his personal representatives, the liability to 
answer to Ashlock for the amount of the order. 

The charge requested by the plaintiffs in error, was 
less favorable than they might have asked for, as it is 
questionable if they could be accountable, in this form of 
action, unless the actual receipt of money, or its equiva- 
lent, was shown. 

For the error in refusing the charge asked for, the 
judgment of the County court must be reversed, and the 
case remanded. 
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NEWELL US. TURNER. 


1. The vendee of real estate, may rescind a contract, where there 
was a defect of title in the vendor,—the offer to rescind having 
been made as soon as the defect was discovered, and no con- 
veyance having been made. 


Error to Franklin Circuit court. 

Assumpsit on a written agreement for the sale of land, 
tried before Coleman, J. Verdict and judgment for plain- 
tiff below. 

The defence set up, was a defect of title in the vendor. 
It appeared from the bill of exceptions, that the court 
charged the jury, that “although they might believe from 
the evidence, that the plaintiff represented to the defend- 
ant, while they were making the agreement for the sale 
and purchase of the lots and buildings, that the lots con- 
tained land which was proved not to form any part of 
them, it gave the defendant no right to abandon and re- 
gcind the said agreement, and avoid the payment of the 
purchase money, unless the jury believed also from the 
evidence, that the plaintiff knew when he made such 
representation, that it was untrue.” To which charge, 
flefendant below excepted, and now assigns the same for 
for error, 


Hopkins, for plaintiff in error. 
ORMOND, J.—The question presented on this record, 


is whether a vendee of real property can rescind a con- 
tract, the vendor having represented at the time of the 
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sale, that the enclosure around the lots, which were the 
subject of the contract, contained the lots he was selling, 
when in fact, the enclosure included a part of the public 
street and common, on which a portion of the dwelling 
house, and all the out houses were situated, the offer to 
rescind, having been made as soon as the fact was dis- 
covered—and no conveyance having been made. 

It is a general rule, that when a vendor gives a false 
description of the estate, in a material matter, the vendee 
may rescind the contract at law, where no conveyance 
has been made—(Sugden on Vendors, 211, and cases there 
cited.) The English books are full of cases, in which a 
purchaser has been compelled to receive the property and 
execute a contract, where there had been a misdescrip- 
tion as to a part of the property purchased, the vendor 
making compensation. But a different rule prevails 
where the defect of title is in a lot sold entire, as in such 
case, the defect goes to the whole estate, and a specific 
performance will not be enforced—(Roffey vs. Shallcross, 
4 Maddox, 227, and Dalbey vs. Pullen, 3 Simons, 29.) 
In this case, the defect was material, and inherent in the 
thing sold; a portion of the dwelling house is not on the 
land purchased by the defendant in error; the defect, 
therefore, goes to the whole estate. 

But it is supposed by the court below, in this case, that 
the rule is confined to cases where the representation 
was fraudulently made. It is material to consider, that 
in this case, it does not appear that any conveyance has 
been made to the property, and although in a case where 
the contract was fully executed, a Court of Chancery 
might not interfere, where no fraud had intervened, but 
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leave the parties to their remedy, on the covenants en- 
tered into between them; a different rule prevails where 
the contract is unexecuted—(B’k of Columbia vs. Hagner, 
1 Peters, 465.) The injury to the purchaser is the 
same, Whether the representation was made falsely, or 
in guod faith: in either case, the purchaser does not get 
what he stipulated for—and without his fault, for the 
rule is confined to cases where the purchaser could not 
by inspection, or by reasonable enquiry, ascertain the 
truth of the statement. 

In the case of Oldfield vs. Round, (5 Vesey, jr. 508,) 
Lord Rosslyn said he could not help a purchaser, who 
did not choose to enquire. In that case,a meadow was 
sold, without notice of a foot-way round it, but as it 
could have been discovered by inspection or enquiry, it 
was not a lutent defect. Here the defect was a latent 
One: it does not appear from the record, that it could 
have been discovered by inspection, and although a sur- 
vey would have disclosed the condition of the lot, such 
extreme diligence cannot be exacted. The rule is thus 
concisely laid down by a recent writer: “If the misde- 
scription goes to the whole estate, and is such that the 
purchaser, with ordinary care, could not have discovered 
the error, and was, at all events, not previously acquaint- 
ed with it, then the court will not enforce the contract” 
—(Atkinson on Marketable Titles, 100.) 

The principle determined here was, in effect, decided 
by this court, in the case of Killough vs. Wade, (3 Stewart 
& Porter, 431,) where a vendee was not allowed to resist 
a recovery on the note for the purchase money, for want 
of title in the vendor, “ there being no effort made to place 
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the vendor in statu quo by a return of the premises.” Let 
the judgment be reversed, and the cause remanded. 


SAYRE, CONVERSE & CO. US. THE BANK OF MOBILE. 


1. The judgment on a Bank notice, must disclose, that the in- 
strument sued on, was negotiable and payable at the Bank. 


Error to the Circuit court of Mobile. 

Motion on a notice from the Bank, tried by Harris, J. 

There were four cases between the same parties, sim- 
ilar to each other, which were severally brought up on 
error. Judgment for defendants in error. 

The error assigned, was the insufficiency of the judg- 
ment and record. 


J. A. Campbell, for plaintiffs in error. 


ORMOND, J.—This was a motion in the court below; 
against the plaintiffs in error, as the endorsers of a bill 
of exchange, upon which the Bank obtained judgment. 

The judgment of the court below, does not disclose 
that the bill was negotiable and payable at the Bank of 
Mobile, or that, if payable at any of ‘the other Banks in 
Mobile, the Bank acquired property in the bill subsequent 
to the thirtieth of June, eighteen hundred and thirty- 
seven. These facts sufficiently appear in the notice, but 
that is not made a part of the record. The judgment 
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must therefore be reversed, on the authority of the case of 
Joseph Bates, jr. vs. The Planters’ & Merchants’ Bank, (8 
Porter, 99,) and Henry S. Levert vs. The Planters’  Mer- 
chants’ Bank, (8 Porter, 104,) and the cause remanded 
for further proceedings. 





MOFFITT & BURNS US. BRAGG. 


1. In all cases where the sum sued for exceeds twenty dollars, a 
declaration or statement must be filed. 


Error to Mobile Circuit court. 
Appeal from a justice of the peace. Judgment for 
plaintiff below. 


Craighead, for plaintiffs in error. 


GOLDTHWAITE, J.—The assignment of error, of the 
Omission df a declaration, or statement of the cause of 
action, is found to be supported by the record. 

In appeal cases, where the sum in controversy exceeds 
twenty dollars, it has several times been decided by this 
court, that a declaration or statement must be filed— 
(Martin vs. Price, Minor, 68; Gayle vs. Turner, id. 204; 
McAlpin vs. Pool, id. 316; Roland vs. Roden, 1 Stewart, 
266.) 

_ As this error is decisive of the case, we do not deem it 
important to examine that which questions the legality 
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of the contract found among the papers connected with 
the case, the more especially, because it does not appear 
that this question was raised in the court below. 

Let the judgment be reversed, and the case remanded. 


NORWOOD & CHAMBERS US. RIDDLE: 


1. An acknowledgment of the service of process endorsed on the 
writ, is not proved by showing it to have been in the hands of 
the officer to whom it was direeted—such officer should, by 
his return, have affirmed the genuineness of the acknowledg- 
ment. 


2.The Supreme court cannot allow a discontinuance, where 
none Was entered or attempted in the court below. 


Error to Jackson County court. 

Assumpsit on note. 

The defendant in error sued the plaintiffs on a pro- 
missory note, by petition and summons returnable into 
the County court of Jackson. The process was directed 
“to any coroner,” &c. who returned the same with the 
following endorsements thereon, viz: 

“I acknowledge service of the within writ. Feb. 6th, 
1838. Henry Norwoop.” 

“ Received the same day issued, and executed on John 
G. Chambers, by handing acopy of the within. Feb. 
the 6th, 1838. Dante. M. Martin, Coroner.” 

The petition and summons, from a note made at the 
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first of it, appears to have issued on the fifth February, 
eighteen hundred and thirty-eight. 

Neither of the plaintiffs in error appeared in the Coun- 
ty court, and a judgment by default was rendered against 
them. They now assign for error, that the record does 
not show that process had been served on Norwood. 


Hopkins, for plaintiff in error. 
Robinson, contra. 


COLLIER, C. J.—In the case of Welch, adm/or, vs. 
Walker et ux. (4 Porter’s R. 120,) this court decided that 
the mere endorsement on process of an acknowledgment 
of service, without proof of the genuineness of the signa- 
, ture of the defendant, will not authurise a judgment. In 
that case, it did not appear that the process had been in 
the sheriff’s hands, and in their opinion, the court say, 
“if the writ appeared to have been received by the she- 
riff, such a return as the above might be considered as his 
return; but the mere appearance of the acknowledgment 
by the defendant, of his name on the back, is not prima 
facie evidence of the fact.” The generality of the terms 
employed by the court, may seem to authorise the con- 
clusion, that the acknowledgment would be sufficiently 
proved by the endorsement of the sheriff, stating the re- 
ception of the process by him, though he had not vouched 
its genuineness by his return of service. We are sure 
that such was not the opinion of the court: the court 
meant to be understood as saying, what they afterwards 
said in Rowan vs. Wallace, judge, &c.—(7 Porter, 171.) 
That where a writ went into the hands of the sheriff, 
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and service was acknowledged by the defendant, and so 
returned by the sheriff, no further proof was necessary. 

In the case before us, it is insisted, that as the ac- 
knowledgment of service appears to have been made by 
Norwood, subsequent to the receipt of process by the 
coroner, it should be intended that it was made under 
his inspection. Now, the date is not conclusive, to show 
the time of the acknowledgment—it may have been 
written before or after; nor by any just course of rea- 
soning, is the fact of the process having been in the cor- 
oner’s hands, evidence sufficient to show, that the ac- 
knowledgment was made by Norwood—If the fact were 
so, the coroner should have certified its truth by his re- 
turn. In the absence of proof, the judgment was unau- 
thorised. 

It is argued for the defendant, that if the judgment be 
unauthorised, it may be reversed, and rendered against 
Chambers, and a discontinuance here entered as to Nor- 
wood. Thisargument, we think, is not well founded. 
The manner in which this court is organised, requires it 
merely to review the judgments, §-c. of inferior courts, 
é&c.—it cannot allow the defendant to discontinue his suit 
here, as to one of the plaintiffs in error; no discontinu- 
ance having been entered or attempted in the County 
court, that court was in no default, and consequently, 
such an application does not come within the revisory 
jurisdiction of this court. 

The judgment is reversed, and the case remanded. 
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ST. JOHN VS. REDMOND, 


1. Where it is sought to bind a principal for acts performed by 
an agent, acting without express authority, on the ground of a 
previous recognition of similar acts, it is necessary to shew, 
that the instrument in question, was taken on the faith of such 
previous recognition. 


2. An attorney in fact, cannot bind his principal beyond the pow- 
er delegated. 


3. A power of attorney may be acknowledged before a notary 
public, and when verified under his notarial seal, may be used 
in evidence, 


Error to Mobile County court. 

Assumpsit on a bill of exchange, drawn and endorsed 
by B. Leaven8, and accepted by defendant below. Ver- 
dict and judgment for plaintiff. 

The bill of exceptions states, that plaintiff offered in 
evidence the bill of exchange on which the action was 
founded, accepted by defendant, by James G. Whitaker, 
as his agent; and to shew Whitaker’s authority to ac- 
cept, offered in evidence a power of attorney, which au- 
thorised Whitaker to transact all such business as apper- 
tained to, or concerned the defendant in his individual 
capacity, or as the surviving partner of St. John & Lea- 
vens, and after specifying the particular acts which 
might be done, conferred a general grant of power, to do 
all and every act which might be necessary to execute 
the power conferred. No evidence was offered to prove 
the execution of the power, other than the notary’s cer- 
tificate attached thereto. The introduction of the power 
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was objected to by the defendant, which objection was 
overruled by the court, and the power allowed to go to 
the jury—to which defendant excepted. 

James G. Whitaker, was sworn on the part of the de- 
fendant, and testified that he was the agent of St. John, 
under the power in question, when the bill was except- 
ed ; that St. John had formerly dealt largely in exchange, 
but was then winding up his business, and doing no new 
business as broker or otherwise: that the drawer of the 
bill had no funds inthe hands of St. John, nor was St. 
John indebted to Leavens, the drawer. He further tes- 
tified, that when the bill was presented to him for ac- 
ceptance, he refused at first to accept it, and stated to the 
person who presented it, that he had no instructions from 
St. John to accept the bill, and that he did not feel au- 
thorised to accept it, but told the person who presented 
it, that he had better leave it until he, Whitaker, could 
see Leavens, the drawer :—he agreed to leave it until two 
o’clock, and went away. Witness saw Leavens, who 
said he would meet the bill at maturity. Witness then 
accepted it, relying on the assurance of Leavens. Wit- 
ness further testified, that the bill in question did not 
grow out of, or relate to the business of the defendant, 
either as surviving partner of St. John g- Leavens, or to 
St. John’s individual business, but the bill was for the 
benefit and advantage of the drawer. 

Upon cross-examination, witness proved that St. John 
& Leavens had been commission merchants and money 
brokers, and had large dealings with the firm of C. Irby 
& Co.; that St. John was surviving partner of St. John 
§ Leavens, and B, Leavens, the drawer, was surviving 
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partner of C. Irby & Co.: that after the death of Leavens 
and Irby, St. John had accepted bills drawn by B. Lea- 
vens on him, payable in New York; that witness ac- 
cepted some for St. John in St. John’s presence, and with 
his assent: that the bills so accepted, were entirely for 
the benefit of C. Irby & Co., or of Leavens, as surviving 
partner of C. Irby & Co. 

Witness further testified, that he accepted the bill, un- 
der the power in question, and believed he was so au- 
thorised to do by virtue of said power: that the bill was 
accepted, when St. John was absent from Mobile, but had 
an office in Mobile, and about ten days before the matu- 
rity of the bill: that he then was, and still is the agent, 
clerk and book-keeper of St. John: that there were large 
transactions unsettled between St. John and B. Leavens. 

The court charged the jury, that the power produced, 
did not authorise Whitaker to accept bills: that if the 
jury were satisfied the bill did not relate to the business 
of St. John, either as surviving partner of St. John & Lea- 
vens, or to his individual business, the defendant was not 
liable. 

The court further charged the jury, that if St. John 
had paid any bill of exchange, which had been accepted 
by Whitaker for him, under said power, he was liable 
on this. To which last charge, defendant excepted. 

The errors assigned were— 

1. That the court permitted the power of attorney to 
go to the jury as evidence, without sufficient proof of its 
execution ; 

2. That the court charged the jury, that if St. John 
had paid any bill of exchange, which had been accepted 
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by Whitaker for him, under said power, he was liable 
on this. 


Dunn, for plaintiff in error. 
Stewart, contra. 


ORMOND, J.—It is conceded by the counsel for the 
defendant in error, that the charge of the court may 
be wrong, but he insists, that as the power of attorney, 
in virtue of which this bill of exchange was accepted, 
authorised the acceptance of the bill, this court will not 
reverse, even if the charge was wrong. 

The authority conferred by the power of attorney, is 
to transact all such business as appertains to, or concerns 
the plaintiff in his individual capacity, or as_ the survi- 
ving partner of St. John & Leavens, and after specifying 
the particular acts which may be done, confers a gene- 
ral grant of power, to do all and every act which may 
be necessary to execute the power conferred. 

There can be no doubt, that an attorney in fact can- 
not bind his principal beyond the power delegated to 
him, and whether an authority of this description be 
considered general, as contemplating the execution of a 
variety of acts, in contradistinction to a special power to 
do a particular act, the construction must be the same. 
In either case, the principal is not bound, unless the act 
done be within the scope of the power. The only ques- 
tion in this case, must be, whether the acceptance of the 
bill in question, was an act appertaining to the business, 
or necessary to the settlement of the firm of St. John & 
Leavens, or concerned the business of St. John individu- 
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ally, for within these limits, the power is circumscribed. 
if, as appears to be the proof, the bill was accepted for 
the accommodation of a third person, it was not author- 
ised by the power: the charge of the court, therefore, on 
this point, was correct. 

But in the charge given to the jury, the court erred. 
The charge isin these words: “that if St. John had paid 
any bill of exchange, which had been accepted by said 
Whitaker for him under said power, he was liable on 
this.” The power of attorney expressly authorises the 
execution of any instrument of writing, if such be neces- 
sary to carry into effect the object of the power, and if 
any such had been made, to accomplish the design of the 
power, St. John would doubtless have been responsible 
for their discharge. But it isinconceivable that the pay- 
ment by St. John, of a bill drawn or accepted in pursu- 
‘ance to the power of attorney, should subject him to the 
payment of a bill not drawn in reference to the power, 
and wholly unauthorised. But although this is the lit- 
tral meaning of the charge, it was probably given in re- 
ference tothe evidence of the attorney—that he had ac- 
cepted bills in the presence of St. John, and with his as- 
sent, which were afterwards paid. 

An authority to act for another, may be inferred from 
the conduct of the party, as by paying debts, or recog- 
nising acts contracted or entered into by such supposed 
agent. But where no express authority is proved, au- / 
thorising the agent to bind the principal in the manner 
he is sought to be charged, but such authority is presum- 
ed from the previous conduct of the party recognising 
such acts as binding on him, it will be necessary to show 
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that the instrument was taken on the faith of such pre: | 


s 


vious recognition of authority in the agent to bind the | 


principal—(See the authorities to this point, in the note 
to Chitty on Bills, 35.) 

If, therefore, we could understand the charge of the 
court, as applying to the recognition ahd payment by 
St. John, of previous acceptances by Whitaker in his 
name, and not within the scope of the letter of attorney, 
it would not necessarily follow, that St. John was liable 
in this instance, unless the bill was taken on the faith 
of such previous acceptances by Whitaker having been 
recognised and paid by St. John. 

The power of attorney offered in evidence; was ac: 
knowledged by the plaintiff before a notary public, whe 
certified the acknowledgment thereof under his notaria} 
seal, and it was permitted to be read in evidence with 
out further proof, which it is insisted was error. But 
we are of opinion, that the act of eighteen hundred and 


three, which authorises notaries public to receive proof 


or acknowledgments of instruments of this character, 
and to certify the fact under their notarial seal, was in- 
tended to be such a verification as will authorise them to 
be read in evidence without further proof. 

The judgment is therefore reversed, and the cause res 
manded for further proceedings. 
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LARKIN US. THE BANK OF MONTGOMERY. 


1. Vendee in possession, when sued for the purchase money, can- 
not resist a recovery, by shewing title in a third person. 


Error to the Circtiit court of Macon. 
Assumpsit on a note, given for the purchase of land, 
tried before Pickens, J. 
Defendant below was in possession of the property, 
“but resisted a recovery, on the ground, that the tithe was 
in another person, who had obtained the same by pre- 
‘ emption, from the United States. The court charged, 
that there was no such failure of consideration, as would 
avail the defendant in this action. Verdict and judgment 
for plaintiff below. 
The charge of the court was assigned for error. 


Porter, for plaintiff in error. 


ORMOND, J.—The defence in this case, is, in sub- 
stance, the assertion of a right to set up an outstanding 
title in a third person. This, the plaintiff in error, who 
is a purchaser from the trustees of the sixth section, can- 
not be allowed to do. By the purchase, he was let into 
the possession of the lot, and cannot, while he remains 
in possession, be permitted, when sued for the purchase 
money, to defend himself, on the ground that the vendor 
tuauu uct uc tO the premises. To enable him to do this, 
in a proper case, he must put the vendor in statu quo, by 
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returning, or offering to return, the property. He can- 
not, by retaining possession obtained under, and by yir- 
tue of the sale, consider the contract as subsisting, and 
defend himself by showing a want of title. 

We have, therefore, considered it unnecessary to en- 
quire into the effect of the patent offered in evidence. 

There was no error in the judgment of the court below, 
and it is affirmed. 





REID VS. OWEN, MARTIN Ct al. 


1, Where the proceedings below are so informal and irregular, 
that the jurisdiction of the court canyot attach, the writ of 
error will be dismissed. 


Error to the County court of Dallas, 

Proceedings in admiralty. 

This is the same case which was before this court at 
its last term, when the writ of error was dismissed, be- 
cause the plaintiff in error did not appear to have been 
a party to the judgment in the County court. After the 
dismissal of that writ, the plaintiff in error filed his pe- 
tition in the County court, accompanied by an affidavit 
of his claim, praying to be admitted as a party to this 
suit. The judge of the County court, at a special term, 
held on the nineteenth of February, eighteen hundred 
and thirty-nine, on this petition, ordered that the plain- 
tiff in error should be made a party to the proceedings of 
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record, and should be considered as legally intervening 
for his interest in the steam-boat. No other proceedings 
were had on this petition, and Reid again sued out his 
writ of error. 


Stewart, for plaintiff in error, 


GOLDTHWAITE, J,—These proceedings are not in 
conformity with the opinion expressed, when this suit 
was formerly before this court. If it was necessary, to 
protect any supposed right of the plaintiff in error, for 
‘him to become a party to this suit, he should have filed 
his petition to the County court in term dime, setting forth 
the nature of his claim, and shewing satisfactory reasons 
why it was not interposed previous to the decree. No- 
tice should have been given to the adverse parties, or 
their proctors in court, in order that the claim might be 
contested. Ifthe reasons for the delay were satisfactory, 
then the claim should have been admitted, on the pay- 
ment of all costs incurred, and giving security for those 
which might subsequently arise, if the claim should not 
be sustained. The suit would then have assumed the 
character of a litis contestatio, and the facts of the libel 
could have been avoided or denied, or their legal suffi- 
ciency to warrant a decree examined into. In effect, 
the suit would then have stood precisely as if the claim 
had been interposed in the first instance, and no decree 
for default had been rendered, and after a final decree, 
either of the contesting parties could have examined it 
on writ of error or appeal. 

This course was sufficiently indicated in our former 
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opinion, and was shewn to be the established course of 
proceeding, in admiralty cases. The fact of there being 
several distinct and independent decrees, in the present 
case, was also adverted to, and the writ of error seeking 
to remove them, would have been dismissed for that 
cause, as by the decree, the interests of the libellants be- 
came severed, and should have been appealed from, as 
several decrees. 

The proceedings are so informal and irregular, that the 
jurisdiction of this court cannot attach, for the want of a 
proper party, and the writ of error must be dismissed, 











A38 REPORTS OF CASES IN 





Reed vs. Brasher. 





REED US. BRASHER. 


i, The County court has jurisdiction of the estate of a deceased 
Indian of the Creek tribe, and a grant of administration on 
such an estate is valid. 


Error to the Circuit court of Shelby. 

Case for the conversion of a slave, tried before Chap- 
man, J. 

Plaintiff brought his action against defendant to reco- 
ver a slave, which defendant claimed as administrator of 
the estate of Samuel Hawkins, deceased. The letters of 
administration were received in evidence, but objected to 
by plaintiff, as Hawkins was an Indian of the Creek 
tribe. Verdict and judgment for defendant. 

The error assigned, was the admission of the letters 
testamentary in evidence. 


Clark, for plaintiff in error. 
Martin, contra. 


COLLIER, C. J.—The bill of exceptions presents seve- 
ral questions which were not noticed in the argument, 
and as they do not, in our opinion, show the judgment 
of the Circuit court to be erroneous, we do not feel called 
on to examine them more particularly. 

The only point made by the plaintiff in error, is, that 
the grant of administration to the defendant, Thomas H. 
Brasher, by the judge of the County court of Shelby,was 
void, because Samuel Hawkins, the intestate, was an In- 
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dian belonging to the Creek tribe of Indians. Such be- 
ing his character, it is insisted that he was not a citizen 
of this State, and that our courts have no right to exercise 
jurisdiction over any estate he may have left at his death. 
Without undertaking to enquire whether the premises 
assumed are well founded, we are satisfied that the con- 
clusion deduced, is not a necessary result. 

By the 3d section of the act of eighteen hundred and 
twenty-nine, to extend “the jurisdiction of the State of 
Alabama over the Creek nation,” it is enacted that the 
jurisdiction of the Orphan’s courts, §c. of the counties to 
which the Creek territory within the limits of this State 
is attached, be extended over the same. Among the 
counties whose limits are thus enlarged, Shelby is enu- 
merated. This act, the plaintiff’s counsel contends, was 
not intended to subject to the process of our courts, the 
estates of the Indians, but those only who were citizens 
of the State, and residing within the nation. Waiving 
the examination of this argument, as the decision of the 
case does not require it, we think it clear, that the juris- 
diction exercised by the County court of Shelby, is prima 
facie regular. It is enacted, that “ where any person 
may have died, having no known place of residence with- 
in any county of this State, his or her will may be 
proved, and letters testamentary or of administration 
thereon granted, in the county where the lands devised; 
or any part thereof, lie; or the will may be proved, and 
letters testamentary granted, or administration may be 
granted in any county where the goods and chattels and 
debtors, or any part thereof, of such testator or intestate, 
may be”—(Aik. Dig. sec. 28, p. 251.) Now, our laws 
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have alWays recognised the capacity of the Indian to ac- 

‘Quire property and to make contracts, and, of conse- 
quence, his right to sue, and his liability to be sued :— 
“and possessing these rights, and being subject to this li- 
ability, it would seem necessarily to result, that any pro- 
perty of which he was the owner at the time of his 
death, might be administered on, for the benefit of cre- 
ditors. 

It does not appear from the record, but that the negro, 
the subject of this suit, was in the county of Shelby, (as 
defined previous to the extension of its limits,) at the time 
of the grant of administration; and, in fact, we are au- 
thorised, if necessary, to intend that she was there. 
This being the case, under the act last cited, it was clear- 
ly competent for the court to have granted the letters of 
administration, under which Thomas H. Brasher de- 
fended. And the consequence is, that the judgment of 





_ the Circuit court is affirmed. 
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STRADER, PERRINE & CO: US. ALEXANDER Ct al. 


1. It is not a valid objection to # bill of exteptions; that it was 
signed after the adjournment of court. 


2. In an action by the endorsee of a promissot'y flote; against the 
maker, an objection; that the declaration omits to set out the 
name of one of the endorsers; is not available after verdict. 


3. But where an endorsement is alleged, and the note does not 
correspond with the allegation, it will be rejected. 


Error to the County court of Mobile. 

Assumpsit on note. 

In this case, the declaration alleged a two-fold enidorse- 
ment of the nofe, and a blank was left for the name of 
one of the endorsers, but when the note was’ produced, 
all the endorsements were erased except one, and defend- 
ant objected to the note, as evidence to support the de- 
Claration. Objections were also made to the bill of ex- 
ceptions, which was signed after the adjournment of the 
court. The court below permitted the note to go to the 
jury as evidence, which was now assigned for error. 


Stewart, for plaintiffs in error. 


ORMOND, J.—The first question to be determined, is, 
what are the allegations of the declaration, as shown. by 
the transcript of the record? After describing the note, 
and averring its execution and delivery to E. Stevenson, 
the payee, it proceeds: “ who afterwards and before the 
payment thereof, or any part thereof, to wit, on the day 
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and year aforesaid, endorsed and delivered the same to 
, was On the same day endorsed the said note to 
said plaintiffs, and thereby,” &c. 

We understand this to be an allegation, that the note 
Was by the payee endorsed to sone person whose name 
is not inserted, and by him endorsed to the plaintiffs. A 
majority of the court attain this conclusion, because, oth- 
erwise, the declaration is senseless. It is true, we read 
the word “was,” as if it was written who, because the 
context requires us so to read it, and we must intend 
that it is an error in the clerk transcribing the record. 
This is our constant practice, where the context clearly 
shows the error, and indicatesthe meaning. The plain- 
tiffs derive their title tothe note sued on, by two endorse- 
ments, and had a demurrer been filed to the declaration, 
for the omission to set out the name of one of the endor- 
sers, the demurrer must have been sustained. But the 
defect would have been cured after verdict, as we would 
have presumed that the necessary proof was made to sus- 
tain the declaration. 

But the objection here, is to the admission of the note 
in evidence. The note, when produced, had but one en- 
dorsement from the payee to the plaintiffs, and therefore, 
did not correspond with the instrument declared on, and 
should have been rejected on the motion of the defend- 
ants below. Wecannot, as the matter is now presented 
to us, determine the question which was argued at the 
bar, as to the right of the plaintiffs below to strike out all 
the endorsements but that of the payee, and make the 
note payable directly to themselves, because, if it were ad- 
mitted that they had the right, it would not vary the case. 
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When stricken out, it is the same as if their names never 
were On the note, and it is then the simple question of a 
note endorsed by the payee to the plaintiffs, offered in ev- 
idence to support a declaration which alleges an inter- 
mediate endorsement from the payee to the plaintiffs. 
This was not the note declared on, and as the allegata 
and probata must agree, it should have been rejected. 
These facts appear from a bill of exceptions, which 
State that the counsel for the plaintiffs admitted, that he 
had a few days before the trial, erased and changed the 
first endorsement, so as to make the note payable to the 
plaintiffs, and that he had erased the second and third 
endorsements. ‘The counsel for the defendants below, 
then objected to the note going in evidence to the jury, 
but it was admitted by the court—to which he excepted. 
Appended to the bill of exceptions, which is regularly 
signed and sealed by the judge, is a certificate of the 
judge, as follows: “ 'This bill was presented for signature 
yesterday, for the first time, the plaintiff ’s counsel object- 
ing to its being signed, because, he says it is unlawful 
to sign bills of exceptions, after the minutes of the court 
are made up and signed. ‘The counsel for the plaintiffs 
gave notice to the undersigned, before the signing of the 
court minutes, that he should object to the signing of 
this bill of exceptions, except done while the court was 
in session, or before the signing of the court minutes.” 
The objection, then, is not that the exception was not 
taken at the trial, or that the facts are untruly stated, 
but that the bill was not signed and sealed by the pre- 
siding judge during the term. The objection cannot pre- 
vail, If the exception be taken at the trial, it may be 
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noted by the judge, and the bill sealed at any time, either 
during the term or afterwards. Though it is certainly 
desirable that the bill sliould be sealed as soon after- 
wards as possible, while the facts are fresh in the recol- 
lection of the judge, and if it be delayed, until from the 
loss of his note of the points reserved, or from any other 
cause, it be doubtful what the point was, it would be his 
duty to refuse to seal the bill. We cannot presume that 
there was any doubt on his mind, as to the correctness of 
the statement in the bill of exceptions. 

In the case of Pratt vs. Malcolm, (13 Johns. 320,) where 
the objection was, that a bill of exceptions was signed 
by two judges only out of three, who composed the court 
—the court say, to permit a bill of exceptions to be sealed 
by one judge only, would be liable to great abuse; for 
although regularly a bill of exceptions, must be tendered 
at the trial, yet it is in practice usually reduced to form, 
and sealed afterwards, and often in vacation. To the 
same effect, is the case of Clark vs. Dutcher, (19 Johnson, 
246.) 

In Sikes vs. Ransom, (6 Johnson, 279,) the court 
refused to award a mandamus to a judge, who re- 
fused to amend a bill of exceptions at the succeeding 
term, because he had forgotten the facts, but the case 
shows that if the bill had been amended at the next 
term, it would have been good—(See also 2 Dunlap’s 
Practice, 641, and 1 Sellon’s Practice, 469.) 

The case of Walton vs. The United States, (9 Wheaton, 
651,) has been relied on by the counsel for the defendant 
in error, but we not conceive that that case interferes 
with the principles here laid down. The objection there 
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sustained by the court, was, that it did not appear that 
the exception was taken at the trial: no question was 
made as to the time of sealing of the bill; but the bill, 
when sealed, must show that the exception was taken at 
the trial, and the bill, when sealed, is sealed nune pro 
func. 

In this case, it appears conclusively, from the bill it- 
self, that the exception was taken at the trial of the 
cause, though reduced to form afterwads, and when 
sealed, it operates by relation to the time of the trial. 

It would be a very different question, if we were ask- 
ed to compel a judge, after the conclusion of the term, to 
seal a bill of exceptions: when such a case arises, it 
will perhaps be considered that the practice of sealing 
bills of exceptions after the adjournment of the court, is 
one which ought not to be encouraged, unless the delay 
be caused by the act of the judge. But these considera- 
tions cannot apply. where the judge voluntarily seals the 
bill after the adjournment of the court, and where, as we 
must presume, he had the means of stating the facts, and 
the point reserved for the decision of this court, as it re- 
ally transpired when the exception was taken. 

Let the judgment be reversed, and the cause remanded 
for further proceedings. 
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SMYTH US. STRADER, PERRINE & CO. 


1. The assignee of a note drawn by a firm, payable to one of its 
members, and assigned by him, may maintain action against 
the firm. 


*2, Where pleas conclude to the country, a similiter is not neces- 


‘ 
? 
6 


sary. 


3. A clerical mistake is always amendable. 


Error to the Circuit court of Mobile. 

Assumpsit on note, tried before Harris, J. 

This was an action of assumpsit, brought by the plain- 
tiff in error against the defendants, as makers of a pro- 
missory note, negotiable and payable at the Bank of Mo- 
bile. The note sued on, purports to have been made by 
the defendants, as partners, to E. Stevenson, or order, and 
by him endorsed to the plaintiff. 

The defendants pleaded— 

1. The general issue ; 

2. A special plea, denying the execution of the note, 
which was verified by affidavit ; 

3. A special plea, setting forth that E. Stevenson, the 
payee and endorser of the said note, was, at the time of 
the execution of said note, a member of the firm of Stra- 
der, Perrine §- Co., and also one of the makers of said 
note: to this plea, the plaintiff demurred—which de- 
murrer was overruled by the court, and is now assigned 


for error. 


J. A. Campbell, tor plaintiff in error. 
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ORMOND, J.—The solution of the question presented 
on the record, will depend on the proper construction of 
the different acts of the Legislature on this subject. 

By the act of eighteen hundred and twelve, which re- 
pealed a former act, (and which was, in substance, the 
statute of Anne,) Aik. Dig. 329, sec. 6, it is provided, that 
“all bonds, obligations, bills single, promissory notes; 
and all other writings for the payment of money or any , 
other thing, may be assigned by endorsement, whether 
the same be made payable to the order or assigns of the 
obligee or payee, or not; and the assignee may sué in 
his own name, and maintain any action which the obli- 
gee or payee might have maintained thereon, previous te 
assignment; and in all actions to be commenced and 
sued, upon any such assigned bond, obligation, bill sin- 
gle, promissory note, or other writing as aforesaid, the 
defendant shall be allowed the benefit of all payments, 
discounts and sets-off, made, had or possessed against the 
same, previous to notice of the assignment, in the same 
manner as if the same had been sued and prosecuted by 
the obligee or payee therein; and the person or persons 
to whom such instrument so payable is assigned, may 
maintain an action against the person or persons to 
whom such instrument so payable is assigned, as in ca- 
ses of inland bills of exchange.” 

The effect of the concluding words, “as in cases of in- 
land bills of exchange,” having been construed by the 
courts to introduce the law merchant, in regard to the 
endorsement of the note, the Legislature, in eighteen 
hundred and twenty-eight, passed another act, which 
will be found in Aik. Dig. 329, sec. 11. 
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“ Whereas, much injury has been done to the citizens 
of this State, by means of the uncertainty of the deci- 
sions of the courts of this State, in relation to the proper 
time at which endorsers of bills, notes, bonds and other 
instruments, made negotiable by endorsement by law, 
shall make demand of payment of the payors of such ne- 
gotiable instruments; for remedy whereof, 

“Be it enacted, &c. That hereafter, the remedy on 
bills of exchange, fereign and inland, and on promissory 
notes, payable in bank, shall be governed by the rules of 
the law meftchant, as to days of grace, protest and no- 
tice; and bills drawn and payable within this State, 
shall be deemed inland bills, and those drawn here, and 
payable out ef the State, shall be deemed foreign bills. 

“All other contracts for the payment of money or pro- 
perty, or forthe performance of any duty of whatever 
mature, shall be assignable, as heretofore, and the as- 
signee may maintain such suit thereon, as the obligee or 
payee could have dene, whether it be debt, covenant or 
assumpsit : Provided suit be brought to the first court of 
the county where the maker resides, to which suit can 
be brought; and if he shall fail to sue the maker to the 
first court, as herein provided for, the endorser shall be 
discharged from liability, unless suit shall be delayed by 
his consent; and no days of grace shall be allowed on 
any contract, (except bills of exchange, and notes paya- 
ble in bank,) either between the assignee and the ma- 
ker, of between the assignee and the assignor.” 

The assertion of the plea is, that as Stevenson, the 
payee of the note, was also one of the firm of Strader, 
Perrine §- Co., and therefore one of the makersef the 
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note, he could not maintain an action at law upon it, 
and that therefore, he cannot, by his assignment to the 
plaintiff in error, transfer aright to him which he has 
not himself. 

It is certainly undeniable, that the payee could not, 
himself, maintain an acticn ut !aw on the note, as he 
would be both plaintiff and defendant, and, as & conse- 
quence of this, it is insisted, that uncer the statute above 
referred to, the assignee can bring no action which the 
assignor could not have maintained. 

It is not necessary now to determine, whether an ass 
siguee of a promissory note, not payable in bank, could 
maintain an action at law in acase like the present, 
where the payee was also one of the makers of the note; 
as the note on which this action is founded, is negotiable 
and payable at the Bank of Mobile, and therefore, express: 
ly exempted from the influence of the statute regulating 
the assignment of bonds, notes, and other instruments 
not payable in bank. 

The question, then, in this case, is, whether by the deg 
mercatoria, the plaintiff can maintain this action, it being 
conceded that his assignor could not. It must be admit- 
ted, that this question is not free from difficulty ; but we 
think the proper construction of the statute is, that the 
action is well brought. It has already, indeed, been so 
decided in this court; in the cate of Hazlehurst vs. Pope, 
(2 Stew. & Por. 259.) In that case, a bill of exchange 
was drawn by a firm on one of its meinbers, and by bim 
endorsed toa stranger. The court held, after an claborate 
examination of the question, that the action was maijn- 
tainable by the endorsee, though it was admitted that 
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the payee could not have sued at law in his own name. 
This was, it is true, the case of a bill of exchange, but 
tlie statute already referred to, puts promissory notes, 
payable in bank, upon a footing, in all respects, witha 
bill of exchange. 

The case of Peter Smith and others vs. Lusher and 
others, (5 Cowen’s Rep. 688,) is expressly in point. That 
was, like this, a promissory note, made by a firm to one 
of its members, and by him endorsed to Lusher and oth- 
ers. The endorsecs brought suit against the firm, and 
the court held the action maintainable, on the principles 
of the law merchant, although the court admitted, that 
the payee could not have sued in hisown name. The 
decision of this case, was made under the influence of a 
statute of the State of New York, which makes “ pro- 
missory notes’ negotiable, as inland bills of exchange, 
according to the custom of merchants.” 

In the case at bar, the note being payable at bank, is 
also by our statute, to be regulated by the law merchant. 
It is, however, insisted, that the statute only intended to 
afford the remedy between the endorser and the endor- 
see, and to permit the latter to recover of the former, ac- 
cording to the rules of the law merchant, and to dispense 
with a suit against the maker, when the note so endorsed 
Was payable in bank. But from acareful examination 
of the statute, we are satisfied that it was the intention 
of the Legislature, that a note payable in bank, when 
endorsed, should be governed and controlled by the law 
merchant, not only as to days of grace, protest and no- 
tice, but also as to all other rights recognised by that 
‘tew, as existing between the parties to the note. The 
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statute is silent, as to the right of the maker of a note, 
payable in bank, to set up an off-set to the note in the 
holder, yet it will scarcely be contended, that on a note 
so payable, an off-set could be made against an assignee, 
unless the note were taken under such circumstances as 
would authorise an off-set by the rules of the law mer- 
chant. 

We apprehend, therefore, that the Legislature intended 
to make promissory notes payable in bank, negotiable, 
as inland bills of exchange, aid to be governed and regu- 
lated by the same law. 

The defendants in errcr contend, that the record shows 
that the judgment was for the plaintiff below. The en- 
try is in these words: “This day came the parties, by 
their attorneys, and defendants demur to the third plea 
of the plaintiff—which demurrer is sustained. It is 
therefore considered by the court, that the plaintiff take 
nothing by his action, but that the plaintiff go hence and 
recover of the plaintiff his costs,” &c. It is manifest, that 
this is a clerical misprision of the clerk, by transposing 
the names of the plaintiff and defendant. This is clear, 
not only from his deszribing it as the plea of the plaintiff, 
but also from the judgment of the court, which is ren- 
dered in favor of the defendants below, upon the decis- 
ion of the court iu their favor, on the demurrer. 

No inference can be drawn from the two pleas of the 
defendants, to which no replication was filed by the plain- 
tiff below. As both of the pleas concluded to the coun- 
try, the similiter was not necessary, and no judgment 
could have been given for want of the general replica- 
tion. 
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The judgmeut, therefore, which was rendered on the 
demurrer, was a judgment in favor of the defendants— 
and the record must be considered as so amended. 

For the error of the court below, in overruling the de- 
murrer of the plaintiff to the third plea of the defendants 
—the jndgment must be reversed, and the cause remand- 
ed for further proceedings. 





VON PHEEL & M’GILL VS. CONNALLY & ANDERSON. 


3. In assumpsit, on a note made fayable to W, a plea of off-set of 
an open account due defendants by W «& D, partners, é&c.—is 
bad on demurrer. 


Error to the Circuit court of Madison county. 

Assumpsit on note. 

Von Pheel & McGill brought an action on a note 
drawn by Connally & Anderson, payable to Wellman, or 
order, and by Weilman assigned to plaintiffs, to which 
defendants plead as an off-set, an open account, owing to 
them by Wellman & Dear, partners, &c. due before notice 
of the assignment of the note. To this plea, plainiffs 
demurred, but their demurrer was overruled by the Cir- 
cuit court, and judgment rendered for defendants. All 
ef which was assigned for error. 


Hopkins, for plaintiffs in error, 
McClung, contra. 
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GOLDTHWAITE, J.—The counsel for the defendants 
in error, has very properly conceded, that the plea of set- 
off, interposed as a defence to this action, must be sus- 
tained, if at all, by an equitable construction of the 8th 
section of the act of the thirteenth of February, eighteen 
hundred and eighteen, entitled “an. act for the better re- 
gulation of judicial proceedings.” 

This section is in these words: “ whenever any cause 
of action may exist, against two or more partners, of any 
denomination whatever, it shall be lawful to prosecute 
an action against any one er more of them; and when 
a writ shall be issued against all the parters of any 
firm, service of the same on any one of them, shall 
be deemed equivalent to a service on all, and the plaintiff 
may file his declaration, and-proceed to judgment, as if 
the said writ had been served on each defendant; and 
the judgment shall be equally valid and effectual against 
all the defendants”—(Aik. Dig. 268.) 

This enactment is supposed to make the liabilities 
of partners several, as well as joint, so far, at least, as to 
authorise a separate action against each partner, and the 
defendants assume, that the right to off-set a demand, 
must be coextensive with the right to sue. It must be 
admitted, this argument would be entitled to great 
weight, if the construction of this section of the statute 
Was open to examination, but it is, in a great decree, 
foreclosed by a decision of this court. In the case of 
Marr’s ex’rs vs. Southwick et al. (2 Porter, 351,) which 
was a bill filed by the creditors of a firm, against the ex- 
ecutrix of a deceased partner, to subject the assets of the 
estate in her hands, to the payment of a partnership debt, 
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the court deny the principle now asserted by the defend- 
ants in error, and limit the construction of this section of 
the statute to its letter. ‘This decision has a more im- 
portant bearing on this case, because the learned judge 
who delivered the opinion of the court, admits, that if 
suit is commenced against one partner, and he dies be- 
fore judgment, it may be revived and prosecuted against 
his personal representative. This latter point did not 
arise in the case, however, and although the opinion of 
the court seems to be intimated, it excludes the idea, that 
the question is to be considered as any other than an 
open one. If this is the true construction, it is somewhat 
remarkable, that only one feature of the original liabili- 
ty of partners should remain.after this enactment, which 
is the very feature pointed out in that decision. 

It cannot be supposed, that a right of off-set once per- 
fect, can be defeated by the happening of any event 
whatever, and if we test this case by such a principle, 
the fault of the defendants’ position will be made appa- 
rent. We may reject the names of all the parties, except 
Wellman and Connally, from the consideration of this case, 
(as their introduction does not affect the principle which 
is decisive of it,) and suppose the action to be brought by 
the former, against the latter; in this aspect, the clause 
to make the set-off would be most imposing, but if we 
substitute, in the place of Wellman, his personal repre- 
sentative, and suppose the suit instituted after his death, 
the debt, at law, is entirely gone, and even in equity also, 
unless Dean, the surviving partner, should prove insol- 
vent. The debt, which is supposed capable of being 
successfully opposed to this suit, (because Wellman might 
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be sued on it,) ceases to be binding on his personal re- 
presentative, and becomes the sole debt of the survivor. 
This is the precise case of Marr’s ex’r vs. Southwick et 
al. and we must either overrule that case, or preserve 
uniformity of decision, by declaring the plea in the pre- 
sent suit bad. 

Since the decision of the case quoted, the Legislature 
has considered it proper to give a remedy against the 
personal representatives of deceased partners, in the 
same manner as if their obligations were several, as well 
as joint—(acts of 1838)—but this legislation can have no 
effect on existing suits, which, of course, must be deter- 
mined under the former rule. 

The judgment of the Circuit court is reversed, and if 
desired, the case will be remanded to the Circuit court, 
in order that the proper judgment may be there rendered. 
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TRANN US. GORMAN & CHAPMAN. 


1. The statute of 1818, (Aik. Dig. 268,) merely gives the right 
to sue, and by the suit alone, to change the nature of a part- 
nership obligation from joint, to joint and several. 


Error to Dallas County court. 

Assumpsit on note. 

Gorman & Chapman instituted this action for the use 
of McKeogg against Trann, who is sought to be charged 
as one of the firm of Trann, Lewis & Co. He relied, in 
the court below, on the plea of set-off, and offered in evi- 
dence a debt due to him individually, from the nominal 
‘plaintiffs, owing at, and previous to the time when the 
note sued on was assigned to the actwad plaintiff. The 
County court refused to admit this evidence, and the 
supposed error in its refusal, is now sought to be cor- 
rected. 


J. A. Campbell, for plaintiff in error. 
Clarke, contra. 


GOLDTHWAITE, J.—If the right to sue Trann asa 
several debtor, arose from the character of his contract 
with the nominal plaintiffs, the statement of this case 
would carry with it the decision; but the right tu sue 
does not thus arise. It is given specially by the 8th sec- 
tion of the act of the thirteenth of February, eighteen 
hundred and eighteen, entitled “an act for the better re- 
gulation of judicial proceedings.” We have recently de- 
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cided, in the case of Von Pheel et al. vs. Connally et al. 
that this enactment did not change the nature of the con- 
tracts of partners from joint, to joint and several, and that 
the remedy against a partner must be pursued in the 
manner given by that section. That case further decides, 
that no right of off-set arises out of the enactment refer- 
red to. It willreadily be perceived that case is the con- 
verse of the one now presented, and demonstrates that 
the off-set offered in the court below was properly re- 
jected, unless the section of the statute before cited gives 
to the plaintiff the right to consider the obligations of his 
debtors, when partners, as several as Well as juint, and to 
proceed against them accordingly. Such is the construc- 
tion which we think the statute must receive. If the 
plaintiff, during the lifetime of all the members of the 
debtor firm, elects to consider thetn as several debtors, and 
commences suit against them, he is within the strict let- 
ter of the statute, and we cannot deny him the right to 
proceed against any oneormore of them. Having made 
this election, it does not rest with him, when an off-set 
is produced, which could be enforced, if the contract was 
in fact several, as well as joint, to say, that it is a joint 
one With all the partners, and thus preclude the set-off. 
But this right of election is given alone to the plaintiff, 
and cannot be exercised by the defendant, as will be ap- 
parent, if we change the parties to this suit, and suppose 
Trann suing Gorman § Chapman for the debt now at- 
tempted to be off-set. The latter would not, then, be 
permitted to elect to consider Trann as their several debt- 
or, because, in the event of his death, the debt due from 
them. would pass to his personal representative, who 
9P os 
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would not be liable at law for the debts of Trann, Lew- 
is & Co., nor in equity, unless the survivors of the firm 
were to prove insolvent. 

These distinctions may appear somewhat subtle, but 
they arise out of the peculiar terms of the statute of eigh- 
teen hundred and eighteen; which gives merely the right 
to swe, and by the suit alone, to change the nature of a 
partnership obligation from joint, to joint and several. 

We have not rested this decision on the case of Pitcher 
et al. vs. Patrick’s adm’r, (Minor, 321,) notwithstanding 
its apparent identity in principle, because the suit, in that 
case, Was on an obligation expressly made joint and se- 
veral, by the first section of the statute of eighteen hun- 
dred and eighteen; and it may be possible, for that rea- 
son, that a distinction can be drawn between that case 
and this. 

Let the judgment be reversed, and the case remanded. 
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SMITH US. RAYMOND. 


1. An averment in a declaration on a note payable in bank, that 
the same was presented at the bank, when due, is a sufficient 
allegation of a demand of payment. 


Error to Wilcox Circuit court. 
Assumpsit on note. 


J. A. Campbell, for plaintiff in error. 


COLLIER, C. J.—The plaintiff was sued as the en- 
dorser of a promissory note, “ negotiable and payable at 
the Bank of Mobile ;’ and a judgment by nil dicit, on 
plea withdrawn, having been rendered against him, he 
prosecutes a writ of error to this court, and here insists, 
that the declaration is defective, in not alleging a present- 
ment and demand of the note for payment. 

The declaration states, that the note “was presented 
at the Bank of Mobile, on the day the same became due.” 
A presentment at the bank, implies that the paper was 
shown to the proper officer of the bank—and more, it 
supposes that the act was effectual, and such as is usual, 
and therefore, it will be held to include a demand. 

The declaration, in the particular objected to, being 
sufficient,—the judgment is affirmed. 
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CAVENDER US. FUNDERBURG. 


1. The Circuit court has cognizance of all breaches of contract, 
sounding in damages merely. 


2. If a contract dves not in terms, or by necessary implication, 
furnish a rule by which the damages for its breach can be 
computed, it is a case sounding in damages merely, and the 
jurisdiction of a justice of the peace is ousted. 


Error to Talladega Circuit court. 

Case for the breach of a parol contract, tried before 
Shortridge, J. 

The jury assessed plaintiff’s damages at thirty dollars, 
whereupon the court non-suited plaintiff, because the re- 
covery was less than the court could take cognizance of 
—which was assigned for error. 


Leftwich, for plaintiff in error. 


ORMOND, J.—The decision of this question, depends 
on the construction to be*put on the act defining the ju- 
risdiction of the courts, which provides, “if any suit shall 
be commenced in any .court, for a less sum than such 
court can legally take cognizance of, or if any person 
shall demand a greater sum than is due, on purpose to 
evade this act, in either case, the plaintiff shall be non- 
suited, and pay costs; provided always, that if the plain- 
tiff, or any person for him, will make an affidavit, (to be 
filed in the clerk’s office,) that the sum for which the suit 
shall be brought, is really due, but that for want of 
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proof, or that the time limited-for the recovery of any 
article that bars a recovery in that case, such plaintiff 
shall have a verdict and judgment, for what appears to 
be legally proved—(See Aik. Dig. 269, sec. 67.) 

The contract set out in the declaration, is, that the de- 
fendant agreed with the plaintiff, that if he would, with 
two workmen, which he then had in his employ, building 
a house, aid him in erecting a cotton press, that he would 
immediately after haul for the plaintiff, twenty thousand 
feet of lumber, from a mill in the neighborhood, at four 
dollars per thousand—that he complied with the contract 
on his part, but that the defendant did not perform his 
agreement—that he was thereby put to great delay and 
expense, and was compelled to pay eight dollars per 
thousand for hauling his lumber. 

If an action could not have been maintained before a 
justice of the peace, for the breach of this contract, the 
court erred in directing a non-suit. The jurisdiction of 
justices, is thus defined by the statute: “all debts and 
demands, not exceeding fifty dollars, for.a sum or balance 
due On any specialty, note, bond, cotton receipt, contract. 
or agreement in writing, or for goods, wares and mer- 
chandise sold and delivered, or for work or labor done, 
or for money lent, or for specific articles, or. for any bal- 
ance due, either by written or verbal contract, or assump- 
sit, in any case not sounding in damages merely, are here- 
by declared to be exclusively cognizable and determina- 
ble before a justice of the peace.” “All contracts forthe 
payment of specific articles, or for the performance ofiser- 
vices, when the value of the article contracted forjor-of 
the services to be performed, does not exceed fifty dollars, 
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shall be cognizable and determinable by justices of the 
peace”—(Aik. Dig. 291.) 
To authorise a justice to take jurisdiction in cases of 
this description, the contract must itself furnish the mea- 
sure of damages, or the rule by which they are to be as- 
certained. If nocriterion is established by the parties 
themselves, or does not necessarily flow from the con- 
tract, the action must, in the language of the act, sound 
in damages merely, and the justices jurisdiction is ousted. 
To apply these principles to this case, the damages 
which the plaintiff may have sustained from the breach 
of the contract, by being delayed in carrying on his 
work, could not be ascertained from the contract itself, 
nor does it expressly, or by implication, afford any rule 
by which they can be computed. The right to dama- 
ges, then, is a consequence of the breach of contract, 
sounding in damages merely, and which a jury alone 
could assess, and if this action cannot be sustained, the 
plaintiff is remediless. ‘I'he court, therefore, erred in di- 
recting a non-suit, and its judgment must be reversed, 
.and a judgment rendered for the amount of the verdict 
of the jury, and the costs:of the court below, and this 
‘court, 

‘,' 


P 
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HINTON US. THE BANK OF COLUMBUS. 


1. If the acceptor of a bill of exchange put it in circulation, he 
admits it to be a subsisting bill, and cannot be allowed, when 
sued on it, to allege that it was before that time paid. 


Error to Mobile County court. 

Assumpsit.—This is an action of assumpsit, by which 
the defendants in error sought to recover of the plaintiff 
in error, the amount of the bill of exchange described in 
the declaration. The bank claims. title to the bill, 
through the endorsement of an individual of the same 
name with the plaintiff in error, who is sued as the ac- 
ceptor, and his personal identity with the last endorser, 
was established by evidence produced at the trial. A 
demurrer to the declaration was interposed, on’ which 
judgment was rendered in favor of the plaintiff below, 
On the trial of the general issue, the identity of the en- 
dorser and acceptor having been shown, the defendant 
below moved the County court to instruct the jury, if 
they were satisfied the acceptor had paid the bill and 
took it up, if he afterwards endorsed it to the plaintiffs, 
they ought not to recover on the bill. The court refused 
to give this charge, but instructed the jury, “that a bill 
of exchange, drawn payable to order, and put in circula- 
tion, charges and binds all parties to it, until its maturi- 
ty: that it might be endorsed, and change hands a hun- 
dred times, and the acceptor might even pay it before 
maturity, yet if he put it in circulation again, the parties 
were chargable until its maturity.” To this charge, and 
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refusal to charge, the defendant below excepted, and 
now seeks to revise the supposed errors in these several 
decisions of the County court. 


Dunn, for plaintiff in error. 


GOLDTHWAITE, J.—The question which is supposed 
to arise from the circumstance of the acceptor and last 
endorser being one and the same person, is not shown 
in the declaration, as the sameness of the name is not 
sufficient to warrant the legal’ conclusion of identity ; 
therefore, the demurrer was properly overruled, without 
the consideration of this point. 

The evidence before the jury did not prove, nor tend 
‘to prove the payment of the bill by any person, but if it 
was paid by the acceptor, and afterwards put in circula- 
tion by him, it would-not be with him to insist on such 
a defence. By putting it in circulation, he admitted, 
and, in effect said, to every holder, that it was a subsist- 
ing bill, and the legal presumption arising from his act, 
would warrant any other inference than that of pay- 
ment. 

The County court was therefore right: in refusing to 
give the charge asked for, and in relation to that after- 
wards given, it is sufficient to say, that we do not con- 
ceive ourselves called on to examine its correctness. If 
admitted to be erroneous,—and such it was unquestion- 
ably, when considered as ascertaining a rule for the de- 
cision of other cases,—it could, by no possibility, have 
prejudiced the defendant, as there was no evidence be- 
fore the jury, to impair, in the least, the plaintiff’s right 
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to a recovery. To determine so grave a question as the 
one which might arise on this bill, if any other of the 
parties to it was the defendant, would be to pre-judge 
the case, without any sufficient warrant from the facts 
in evidence. 

No error was committed by the County court, to the 
prejudice of the defendant below,—and the judgment is 
affirmed. 





THE UNITED STATES UWS. FAY. 


1. The Tombeckhee Bank is not futhcrised by its chatter to dis- 
count a note, unless it be expressed on the face of the note, 
that the same shall be negotiable at said bank. 


Error to Mobile Circuit court. 

Assumpsit on note, tried before Taylor, J. 

The plaintiff in error, as the assignee of Stow, Ellis & 
Co., declared against the defendant, on a promissory note 
of the following tenor: 

“ $1361 47-100. Mobile, April 4th, 1827. 

“Sixty days after date, we promise to pay to the order 
of Messrs. Stow, Ellis & Co., une thousand three hundred 
and sixty-four 47-100 dollars, payable and negotiable at 
the Bank of Mobile. 

“Hires & Fay.” 

The defendant pleaded— 

1. Non-assumpsit; 2. Payment. 

9P 59 
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On the trial, in the Circuit court of Mobile, the presi- 
ding judge sealed a bill of exceptions, which discloses 
that “the plaintiff offered the note described in the decla- 
ration, and proved that it had been discounted at the 
Tombeckbee Bank before its maturity, and that it had 
subsequently been transferred to the United States, by 
the bank, for a valuable consideration. The defendant 
proved that he was the legal owner, for a valuable con- 
sideration, of a paper in the following words, to wit: 
‘Good for twenty-five hundred. eighty-three 25.100 dol- 
lars,on demand, for valuc received. 20 May, 1826. 

Srow, Exuis & Co.’ 

And that he held the same before notice of the discount 
of the note declared on by the plaintiff, by the bank, and 
before notice that it was the property of the bank. The 
plaintiff objected to this paper in off set, on the ground, 
that the note declared on, was not such an one as enti- 
tled the defendant to any off set on any account whatev- 
er: the court overruled the objection, and permitted the 
paper to be read to the jury, and allowed in off-set. To 
all which the plaintiff,” &c. excepted,&c. And judgmennt 
having been rendered against the plaintiff, a writ of er- 
ror is prosecuted to this court for its revision. 


Hopkins, for plaintiff in error. 
* Stewart, contra. 


COLLIER, C. J.—It will be observed the note sued on, 
is not, in express terms, made negotiable at the Tombeck- 
bee, but at the Mobile Bank. Had the note been dis- 
counted by the latter bank, there could be no doubt, but 
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the off-set offered by the defendant, would have been in- 
admissible; or had a writing been simultaneously exe- 
cuted by the defendant to Stow, Ellis & Co., showing the 
intention of the parties, that the paper was to be put in 
market, all sets-off against a holder, who acquired it in 
the regular course of business, would have been waived. 
Thus far, the case of Emanuel vs. Atwood, (6 Porter’s 
Rep. 384,) is directly in point. Whether the case at bar 
comes within the principle of that decision, we need not 
enquire, as we shall presently see, that the admission of 
the defence by the Circuit court, if erroneous, Was an er- 
ror by which the plaintiff could not have been preju- 
diced. 

By the third section of the “act to establish the Tom- 
beckbee Bank,” &c. it is enacted “that if any person or 
persons shall be indebted to said corporation, as maker 
or endorser of any note, bill, or bond, expressly made ne- 
gotiable and payable at said bank, and shall delay pay- 
ment thereof, it shall be lawful for the corporation, after 
having given at least ten days notice thereof, and produ. 
cing to the court before whom the motion is made, the 
certificate of the President of the Bank, that the debt is 
really and bona fide the property of the bank, to move for 
judgment and the award of execution, against such debt- 
or or debtors, his, her, or their heir, or heirs, executors, or 
administrators, in any court of record within this terri- 
tory: Provided always, that if the defendant or defend- 
ants shall appear and contest the claim, the court shall 
instanter empannel a jury to try the issue, and thereon 
give judgment accordingly: And provided, also, that no 
note, bill or bond, shall be negotiable at said bank, un- 
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less it shall be expressed on the face of such note, bill or 
bond, and all debts from the said corporation, by bond, 
bill, note or otherwise, to any individual, or body corpo- 
rate, may be sued for and recovered in like manner”’— 
(Toulmin’s Laws of Ala. 44.) 

It has been argued for the defendant, that the second 
proviso of this section, clearly inhibited the Tombeckbee 
Bank from discounting the note which the present action 
was brought to recover—that the bank did not acquire 
the legal title by its purchase, and consequently, could 
not make the plaintiff the legal proprietor of the note. 

For the plaintiff, it was insisted that the proviso, when 
correctly interpreted, does not confine the discounts of 
the bank, to paper made negotiable there in totidem ver- 
bis, but is only intended as a denial of the summary re- 
medy provided by the first part of the section, on such 
paper as does not express on its face, that it is there ne- 
gotiable. 

If,the argument for the plaintiff is well founded, the 
proviso must be quite unnecessary, for, from what pre- 
cedes it, it will be seen that the remedy by notice and 
motion, is only given where the note, bill or bond, is ez- 
pressly made negotiable and payable at the bank. Itisa 
cardinal rule in the construction of statutes, that they 
must be so interpreted, that if it can be prevented, no 
clause, sentence or word, shall be superfluous, void or in- 
significant—(Dwarris on Statutes, 658.) We think it 
entirely practicable, to give effect to the entire section, 
including its provisoes, without the rejection of any term 
as unmeaning. In truth, it speaks its own meaning, 
with so much clearness as to leave but little room for the 
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application of the rules of interpretation. The proviso 
was evidently intended to declare what description of 
paper the bank might purchase by an advance of money. 
The word “negotiable,” as used in the proviso, Means 
“that may be passed by assignment or eudorsement, to 
vest the property in the bank”—(2 Bouvier’s Law Dic. 
169)—and the term “ discounted,” as employed in the bill 
of exceptions, signifies “an advance of a sum of money, 
less than that expressed in the note, on the payee’s trans- 
ferring the title to the same tothe bank. The act of 
discounting, was then in derogation of the charter, and 
inhibited by it, so that the bank did not acquire a legal 
title in the note, and consequently, could make no trans- 
fer, which would invest its assignee with the right to 
maintain an action. 

If, from a view of the charter in all its parts, the in- 
tention of the Legislature appeared to be adverse to the 
conclusion we have stated, we should endeavor to give 
effect to that intention, if it were possible, without doing 
too great violence to the language employed. But we 
cannot discover that a literal interpretation of the second 
proviso is opposed by any thing found in the act, and, 
judging by the acknowledged rules for the exposition of 
statutes, we cannot say that the Legislature intended any 
thing else, than they have there said. 

We have said that the plaintiff, claiming title through 
the bank, could not recover in this action; because, the 
bank never having had the legal property in the note, 
could not transfer it to the United States. It is, then, 
clear, that the plaintiff was not injured by the allowance 
of the off-set by the Circuit court, and therefore, whether 
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the decision of that court was conformable to law, is en- 
tirely immaterial. 

That the Tombeckbee Bank might, under some cir- 
cumstances, have acquired an equitable interest in the 
note, we think more than possible—and only determine, 
that it could not have “discounted” it, according to the 
sense in which that term is understood in banking ope- 
rations. 

The result is, that the judgment must be affirmed. 
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FORD US. THE BANK OF MOBILE. 


1. In a proceeding against defendants, on a notice from the bank, 
the judgment must shew that the court had jurisdiction. 


Error to Mobile Circuit court. 

Proceedings on a notice fromthe bank. Judgment for 
plaintiff below. 

There were three several cases between the same par- 
ties, brought up by writs of error, to which the subjoined 
opinion is applicable. 

The errors assigned were— 

1. That the evidence of the note set forth in the re- 
cord, is not such as gave the court jurisdiction of the 
motion ; 

2. That the bank had no right to sue in a summary 
manner, upon the note described.in-the record ; 

3. That the bank did not make:the motion on the day 
specified. es 


J. A. Campbell, for plaintiff in error. 


ORMOND, J.—This was a motion in the court below, 
by the bank, against the plaintiff in error, as endorser of 
&@ promissory note. 

The judgment does not show, that the note on which 
the motion is founded, was negotiable at the Bank of 
Mobile: it does not, therefore, appear that the court had 
jurisdiction. This fact does appear in the notice; 
but as no action of the court was had upon it, it cannot 








472 REPORTS OF CASES IN 





Brown vs. Lipscomb. 





be considered as part of the record. The judgment must 
therefore be reversed, and the cause remanded for further 
proceedings, on the authority of the cases of Jos. Bates, 
jr. vs. The Planters’ and Merchants’ Bank, and Henry S. 
Levert vs. The Planters’ and Merchants’ Bank. 





BROWN US. LIPSCOMB. 


1, Where the title of a mortgagee becomes absolute by a forfei- 
ture of the condition, a subsequent payment cannot, at law, 
divest him. 


2. A stranger cannot be permitted to question the validity of the 
sale of trust property. 


3. Adverse possession of a personal chattel, may be wrongfully 
obtained, and depends upon the bona fides of the claim, and 
is therefore a question of fact, for the consideration of the jury. 


Error to Marengo Circuit court. 

Detinue—tried before Chapman, J. 

Brown mortgaged a negro to one Pistole, in eighteen 
hundred and twenty-nine, for five hundred dollars, to be 
paid in three years. The money was not paid, and in 
eighteen hundred and thirty-two, Pistole assigned the 
mortgage to one Calpe. Calpe executed a deed of trust 
of the negro, in eighteen hundred and thirty-four, to Na- 
‘than Lipscomb, as trustee, to secure the payment of a 
sum of money to the firm of William C. Lipscomb & Co., 
with power to sell the slave, and pay W. C. Lipscomb ¢ 
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Co., and if there was money arising from the sale over 
after paying the firm, to pay it to plaintiff, in extinguish- 
ment of a debt he held against Calpe. This deed was 
attested by defendant below, as subscribing witness. 
The services of the slave were worth one hundred and 
fifty, or two hundred dollars perannum. After the exe- 
cution of the deed of trust, the slave went into possession 
of Wm: C. Lipscomb. Before the sale which was made 
by the trustee, the slave was taken possession of by the 
defendant, who claimed him as belonging to his chil- 
dren, and publicly forbade the sale. Plaintiff bought the 
negro at the sale, and took a bill of the sale of the trus- 
tee. 

On this evidence, the defendant moved the court to 
charge the jury, that the hire of the slave, while in pos- 
session of Pistole and Lipscomb, discharged the mort- 
gage, and that if at the time of the sale, defendant held 
the slave adversely, plaintiff could not recover. This the 
court declined, and charged, that the hire could not be 
taken in account in this suit, and thatif defendant ae- 
quired possession, as a trespasser;or fraudulently, his 
possession would not avail him, and plaintiff was enti 
tledtoarecovery. The charge of the court was assigned 
as erroneous. Verdict and judgment for plaintiff below. 





Erwin, for plaintiff in error. 
Murphy, contra. 


GOLDTHWAITE, J.—Three points have been made 
by the counsel for the plaintiff in error, which, he insists, 
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are warranted by the evidence stated in the bill of ex- 
ceptions. 

1. That as the value of the services of the slave, while 
in the possession of the mortgagee and his assignee, was 
shown to amount to more than the principal and interest 
of the mortgage debt, it was extinguished by operation 
oflaw. ‘The title, therefore, re-vested in the mortgagor, 
and he was entitled to re-take and retain the slave, 
against the mortgagee and his assignees. 

2. That the sale under the trust deed, having been 
made when the slave was absent, and not within the 
custody or power of the trustee, so that no delivery could 
be made,—it was for this reason inoperative and void. 

3. That as the plaintiff in error was in the adverse 
possession of the slave, when the sale was made under the 
trust deed, claiming to hold him in spite of and adversely 
-to the trustee, and not under any title connected with the 
mortgage or trust deed, the sale was illegal and void, as 
against public policy, it being, under these circumstances, 
but the transfer of a right of action. 

These positions will be severally examined in the or- 
der they are stated. 

1. The validity of the mortgage from Brown to Pis- 
tole, was not disputed on the ground of usury in the Cir- 
cuit court; but the argument is, that it is a harsh and un- 
conscientious contract, which neither equity nor law 
will enforce to a greater extent than the interest of the 
sum lent or secured, and that the value of the services 
beyond this, must be applied in extinguishment of the 
original debt. We think it may be inferred from the 
evidence, that the mortgagee was placed in possession of 
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the slave, when the mortgage was executed, but we can- 
not infer what time the precise terms of the contract, in 
relation to the nature of the services, if any, was made, 
in point of fact. If there was no stipulation, the law 
would annex the condition to the mortgage, that the 
mortgagee should render a due account of all the income, 
profits and advantages—(Story on Bail. 232.) If it was 
stipulated, that the services should be set against the in- 
terest, it would be a circumstance from which an usuri- 
ous intent might be inferred, if the then value was great- 
ly more than the accruing interest, and it is very ques- 
tionable whether equity would not interfere, to relieve 
against such a contract, (although not usurious in fact,) 
so as to compel a just account of the profits—(Story on 
Bail. 233.) By the contract of mortgage, the title was 
vested in the mortgagee, subject to be divested by the 
payment of the money, on or before the day stipulated. 
On the failure to pay, the title became absolute, and the 
mortgagor had nothing but an equity of redemption, the 
possession having accompanied the morigage. 

At the period fixed for the payment, the value of the 
services did not amount to the sum due, evenif a court 
of law was competent to ascertain and settle the account 
between the parties, and no subsequent payment could, 
in law, have the effect to divest the title of the mortga- 
gee, become absolute by the forfeiture of the condition, 
or revest it, in the mortgagor—(Story on Bail. 197.) 
These principles were recognised by this court, in the 
case of Hamer vs. Harrell, (2 Stew. §- Por. 323 )v which is 
decisive of this feature of this case. 

2. It is not perceived, that the rules governing sales by 
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trustees, should be different from those which obtain 
with respect to all other persons. It may not be denied, 
that any circumstances of unfairness attendant upon a 
sale by a trustee, might be enquired into by competent 
parties in a court of equity, and if ascertained to be irre- 
gular or unjust, it might be set aside; but there is no rule 
which requires a sale to be public, or accompanied by 
delivery, peculiarly applicable to atrustee. In the pre- 
sent case, it appears that the sale was made with the 
assent of the grantor in the deed, and the cestuis que trust 
are not heard to complain. ‘The plaintiff in error is a 
mere stranger to this proceeding under the trust deed, 
and cannot be permitted to question the validity of the 
sale, on the ground that the slave was not present, or de- 
livered, when sold. 

8. The remaining point to be considered, is that which 
relates to the adverse possession held by the defendant, 
when the sale was made; and before entering on its ex- 
amination, it may not be improper to recapitulate the 
facts disclosed in connection with this point in the case. 
Shortly before the day appointed for the sale of the 
slave, he was taken from the possession of the trustee, 
without his knowledge or consent, and on the day of the 
sale, was in the possession of the plaintiff in error, who 
claimed him as belonging to his children. At the time 
of the sale, the trustee, cestui que trust, and the defendant 
in error, were publicly notified by the plaintiff in error, 
that he forbid the sale ;—whether these persons were al- 
so informed that the slave was in his possession, under 
claim of title adverse to the title of the trustee, is not sta- 
ted, but is perhaps properly inferrable from the other 
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facts which we stated in connection with the sale. There 
were certainly facts from which a jury might infer an 
adverse possession, as it is certain the party did not claim 
to hold the slave by any title derived from, or having any 
connection with the mortgage or deed of trust. But it 
is equally certain, that the jury might have inferred, that 
the taking of the slave was tortious and wrongful, though 
taken under claim of title. The case, therefore, presents 
a different state of facts from that of Goodwin vs. Lloyd, 
(8 Porter, 237,) in which this court decided, that posses- 
sion taken and held, under color of title, was sufficient 
to render a subsequent sale by the person having title, 
inoperative and void. It is clear, that the possession of 
the slave was not with the trustee: it is also clear, that 
no right of possession was claimed through him, but the 
slave was held adversely, and in spite of him. It cannot 
be denied, we think, by any one, that he had hothing 
but a right of action, if the taking was not a larceny, as 
there was a denial and disclaimer of all right in the 
trustee. 

The statute of limitations would commence running 
from the time of such a denial and disclaimer, and it 
would rebut every presumption of the possession being 
held under, or in accordance with the actual and true 
title. There may be, and doubtless are cases, in which 
a denial or disclaimer of a title would not avail a party 
in possession of a chattel, as, where it was held bya 
guardian, bailee or tenant—in these, and the like casés, 
the title, though denied and disclaimed, could never be 
questioned, until the possession itself was actually re- 
stored to the person from whom it was derived. It may 
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be admitted, in relation to the possession of chattels as 
well as lands, that the ordinary presumption to be drawn 
from an entry or seizure without title, would be held to 
be in subordination to the title, but this would always 
be a mere presumption, which would be rebutted by ac- 
tual proof of a disclaimer, or actual conversion, known or 
communicated to the holder of the true title. 

This rule is perfectly familiar when applied to real es- 
tate, and is supported by numerous decisions—(Brant vs. 
Ogden, 1 John. 156; Jackson vs. Camp, 1 Cowen, 605; 
Jackson vs. Sharp, 9 John. 164; La Frombois vs. Smith, 
8 Cowen, 589; Livingston vs. Penn. Iron Co., 9 Wend. 
511.) But the cases are very rare in which it has ever 
been necessary to apply the rule to personal chattels. 
This has probably been owing to the inferior value of 
property of this description, when compared with real 
estate, dnd from the fact, that delivery almost always ac- 
companies the transfer of the title. In two of the States 
which hold the same description of property as that 
which is the subject of this suit, similar questions have 
arisen to that which is now presented, and the courts of 
those States. have held the rule of law equally applicable 
to personal, as to real estate—(Stedman vs. Reddick, 4 
Hawks, 29; Stagdale vs. Fugale, 2 Marshall, 136.) Nor 
is the doctrine of these cases disputed in any decided 
case in this country, so far as our researches have enabled 
us to ascertain, except the case of The brig Sarah Ann, 
(2°Sumner, 206.) In this, even, it is questionable whe- 
ther the learned judge intended to be understood as de- 
nying the application of the general rule to personal 
chattels. His observations are these: “the sale is not, 
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under such circumstances, (a sale, when the vendor was 
out of possession,) the sale of aright of action, but isa 
sale of the thing itself, and good to pass the title against 
every person not holding the same under a bona fide ti- 
tle, for a valuable consideration, without notice, and a 
fortiori against a wrong doer.” Now, it seems to us, that 
the conclusion which the learned judge draws, is not 
warranted by the premises, for if it is admitted that the 
title cannot pass, if the possession is held adversely by 
one claiming bona fide and without notice, may not the 
claim of a wrong dver be equally bona fide and without 
notice? If possession will defeat a sale, when held un- 
der a merely colorable title, why should the right be dif- 
ferent, when that possession is acquired by a trespass? 
This is not, in our opinion, the true foundation on which 
the rule rests, but it grows out of the policy of the law, 
which will not permit one to litigate a question, which 
properly belongs to another. The sale and purchase of 
rights of action, is the evil to be prevented, and it is 
equally the sale of such a right, whether the possession is 
held under color of title, or under a tortious and wrong: 
ful taking, accompanied with a bona fide claim of title. 
If an owner of a personal chattel is not in the actual 
possession, but it is withheld by another, and he is igno- 
rant of the fact, and under such circumstances, parts with 
the title, it is conceived that his purchaser would succeed 
to his rights, but if the owner is dispossessed by one, bona 
fide claiming title, and the fact of the dispossession and 
bona fide claim is known to, or communicated to him, his 
title is changed into a chose in action, which cannot be 
conveyed or transferred to another. 
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MINTER US. BIGELOW & CO. 


1. Where a sheriff doubts whether a defendant in execution is 
the rightful owner of personal property in his possession, it is 
his duty to d:mand a bond of indemnity of the plaintiff:— 
otherwise, in a proceeding against him for a failure to make 
the money, the burthen will be cast upon him, by shewing 
that the property was in reality not liable. 


Error to the Circuit court of Dallas./ 

Notice to the sheriff. 

This was a proceeding in the Circuit court of Dallas; 
against the plaintiff tn error, as the sheriff of that coun- 
ty, under the statute, for failing to make the money ona 
writ of fieri facias theretofore placed iu his hands, at the 
suit of the defendant in error, against John G. Abrams and 
another, which it was suggested might have been made; 
by the employment of due dilige ice. An issue Was made 
up and submitted tothe jury. On the trial, the presiding 
judge sealed a bill of exceptions, from which it appears 
that the main question before the jury was, whether two 
slaves, in the possession of the defendant in execution, 
(John G. Abrams,) were the pro; erty of himself, or of his 
father-in-law. There was evidence tending to prove that 
Abrams had no other property in his possession, and that 
he owned none, unless the slaves belonged to him.— 
There was no proof that the plaintiff in error made any 
effort to collect the money of Abrams, on the execution, 
but that it was returned, “no property found in my 
county.” The judge, in his charge to the jury, instructed 
them, that it was incumbent on the plaintiff in error, to 
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As the bona fides of the claim, and its assertion with 
the knowledge of the seller, as well as the actual posses- 
sion, are necessary to be ascertained, before it could be 
determined to be adverse, the question is one proper in 
all cases, for the consideration of the jury—(Jackson vs. 
Joy, 9 John. 102; Clapp vs. Bromagham, 9 Cowen, 530.) 
The court cannot, in any case, pronounce that a case of 
adverse possession is made out, as it depends, as before 
stated, on the bona fides of the claim of title. When this 
is ascertained, and a sale has been made with a know- 
ledge on the part of the true owner, of such actual pos- 
session and claim by another, any sale made by him, 
will be inoperative and void. 

The charge requested by the counsel for the plaintiff 
in error, assumed the question to be determined by the 
jury, but the charge actually given was erroneous, and 
well calculated to mislead the jury from the true question 
before them, on the evidence in proof. That was not 
whether the defendant below had acquired the posses- 
sion by fraud or violence, but whether, at the time of 
the sale, the possession was held by him under a bona 
fide claim of title, known to the true owner. If the lat- 
ter was the case, then the sale was inoperative, and the 
defendant below could not be compelled to litigate his 
_ title with the assignee, of the right of action remaining 
with the owner of the title. 

Our conclusion is, that the Circuit court erred in the 
instructions given, and the judgment is reversed, and the 
case remanded. 
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1. Where a sheriff doubts whether a defendant in execution is 
the rightful owner of personal property in his possession, it is 
his duty to d:mand a bond of indemnity of the plaintiff:— 
otherwise, in a proceeding against him for a failure to make 
the money, the burthen will be cast upon him, by shewing 
that the property was in reality not liable. 


Error to the Circuit court of Dallas.~ 

Notice to the sheriff. \ 

This was a proceeding in the Circuit court of Dallas; 
against the plaintiff in error, as the sheriff of that coun- 
ty, under the statute, for failing to make the money on a 
writ of fieri facias theretofore placed iu his hands, at the 
suit of the defendant in error, against John G. Abrams and 
another, which it was suggested might have been made, 
by the employment of due dilige ce. An issue was made 
up and submitted tothe jury. On the trial, the presiding 
judge sealed a bill of exceptions, from which it appears 
that the main question before the jury was, whether two 
slaves, in the possession of the defendant in execution, 
(John G. Abrams,) were the pro; erty of himself, or of his 
father-in-law. There was evidence tending to prove that 
Abrams had no other property in his possession, and that 
he owned none, unless the slaves belonged to him.— 
There was no proof that the plaintiff in error made any 
effort to collect the money of Abrams, on the execution, 
but that it was returned, “no property found in my 
county.” The judge, in his charge to the jury, instructed 
them, that it was incumbent on the plaintiff in error, to 
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show that the defendant in execution had no property 
during the life of the execution, out of which the money 
could have been made, or that he had used due diligence 
to find property. The jury found a verdict against the 
sheriff, who suesa writ of error to this court, and here 
assigns for error—That the judge of the Circuit court 
erred in his instructions to the jury, as shown by the bill 
of exceptions. 


J. B. Clarke, for plaintiff in error. 
Edwards, contra. 


COLLIER, C. J.—If the instructions to the jury could 
be considered as the operation of abstract legal proposi- 
tions, we should not hesitate to conclude, that the Circuit 
court misapprehended the law. Asheriff, when charged 
with a neglect of duty, is not bound to acquit himself of 
fault, by proof, until a prima facie case is made out 
against him. The law accords verity to his official re- 
turn, until its falsity is shown, or such a state of facts 
proved, as authorises the inference that it is not true. 
When, therefore, .a sheriff returns on a fiert facias, that 
there is no property to be found in his county, out of 
which it can be satisfied, it is incumbent on the plaintiff 
in execution, if he would gainsay it, to show that the re- 
turn is presumptively false. This may be done by show- 
ing that the defendant in execution is in possession of 
property, and if he is not the owner of it, or it is not sub- 
ject to the payment of his debts, it will devolve upon the 
sheriff to show, by proof, that such was its condition. 
He will, however, be relieved from this burthen, where 
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the title to property was doubtful, if he has used the pre- 
caution, while the execution was in his hands, to require 
a bond of indemnity of the plaintiff, who has declined 
complying with the requisition. 

Let us consider the charge to the jury, in reference to 
the facts shown by the bill of exceptions. It appears, 
that the defendant in execution, (Abrams,) had property 
in his possession, though it is not expressly stated, yet 
Wwe suppose, more than sufficient to satisfy it. The title 
to this proyerty was doubtful, yet the plaintiff in error 
required no bond of indemnity, but took upon himself to 
say, that it was not liable to the execution of the defend- 
ants in error. This being the true state of the case, the 
law required, that as the possession by the defendant in 
execution, of the slaves was shown, it would be presumed 
that they were his property; that as the plaintiff in er- 
ror had impliedly affirmed the reverse to be true, it de- 
volved upon him to make good his return, by proof. If, 
however, he was mistaken as to the liability of the slaves 
to the debts of the defendant in execution, he might still 
have discharged himself, by showing that they were 
claimed by another person, or that the title was other- 
wise doubtful, and that a bond of indemnity was de- 
manded of defendants in error, and not given. The 
charge to the jury, we think, states the law, substantial.- 
ly as we have laid it down, and is consequently free 
from exception. 

The judgment of the Circuit court is for the amount of 
the execution, with damages, interest and cost, down to 
the time of its rendition. The plaintiff in error is only 
liable for the amount of the execution, with interest, on 
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the judgment against Abrams and another, to the time 
of its issuance,and damages and costs—(Bondurant vs. 
Lane, at this term.) 

The judgment will be here amended accordingly, at 
the costs of the plaintiff in error. 





BONDURANT UWS. LANE. 


1. Upon a suggestion against a sheriff, that the money could have 
been made on an execution, by due diligence, the measure of 
damages, is the amount of the judgment, and interest thereon, 
to the time of the issuance of the execution, together with ten 
per cent. on that amount. 


Error to Marengo Circuit court. 

Notice to the sheriff. 

This was a motion against the sheriff and his sureties. 
The defendant in this court, (plaintiff below,) suggested 
that the money could have been made on the execution, 
by due diligence. An issue being made up to try the 
fact, the jury found for the plaintiff below, and the court 
rendered judgment against the sheriff and his sureties, 
for the amount specified in the execution, together with 
interest thereon to the rendition of the judgment, and 
also ten per cent. damages on that amount. 


Murphy, for plaintiff in error. 


ORMOND, J.—The only assignment of error necessary 
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to be noticed, is the one which questions the liability of 
the sheriff, for interest which may have accrued after the 
execution came to the sheriff’s hands. 

In cases of this description, the act declares, that the 
sheriff and his sureties shall be liable “for the sum of 
money specified in the execution, together with ten per 
cent. on the amount of said execution, as damages, and 
also the costs of suit.” This is a penal statute, and, ac- 
cording to well established principles, cannot be extended 
beyond the fair import of its terms. T'he amount spect- 
fied in the execution, cannot include the interest which 
may have accrued up to the time of the trial of the mo- 
tion against the sheriff, unless we extend the statute, by 
construction, beyond its letter. 

The terms employed by the Legislature, may,. we 
think, include the interest which had accrued at the time 
the execution was issued, which period will always ap- 
pear from the writ itself; and as the execution, either 
in its body, or by the endorsement of the clerk, will show 
when the judgment was rendered, the judgment, and the 
interest accruing since its rendition, is the amount spe- 
cified ia the execution. Had it been the intention of the 
Legislature, not to charge the sheriff with any interest, 
after the rendition of the judgment, it is not probable 
they would have referred to the execution, as a criterion 
of the amount for which he was to be liable, but would 
have taken the judgment itself, as the measure of dama- 
ges. Had they designed to charge the sheriff with all 
the interest accruing at the trial of the motion, the terms, 
amount specified in the execution, Would not be very ap- 
propriate to signify such intention. 
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No injury can accrue to the plaintiff, from this con- 
struction of the statute. It is alwaysin his power to 
make the motion at the return term of the execution, 
when he will, under the construction we put on the sta- 
tute, recover the amount of his judgment and interest, 
and six per cent., in addition, as damages: a contrary 
construction would enable plaintiff to lie by for years, 
and saddle the sheriff, not only with the amount of the 
judgment and interest, but with ten per cent. on such 
aggregate amount. We cannot, in a case of this cha- 
racter, by construction, enlarge the penalty. 

Let the judgment of the court below be reversed, at 
the cost of the plaintiff in error, and judgment be ren- 
dered in this court, for the amount of the judgment of 
the court below, and interest thereon, to the time of the 
issuance of the execution, together with ten per cent. on 
that amount, as damages. 
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THE STATE US. MURPHY. 


1. The venire to the grand jury, and the names of the grand ju- 
rors, are a part of the caption, and need not be. introduced in 
an indictment. 


Error to Mobile Circuit court. 

This was an indictment for selling spirituous liquor 
to a slave, without the permission of the owner. 

A motion was made to quash the indictment in the 
court below, because, 

1. The indictment does not show that the grand jury 
who found the bill were then and there empanneled, 
charged and sworn, thereby omitting a venire to the 
jury ; 

2. That the indictment does not contain the names of 
the grand jurors. 


Stewart, for plaintiff in error. 
Attorney General, contra. 


ORMOND, J.—The objections to the indictment cannot 
be sustained. The venire to the grand jury, as well as 
the names of the grand jurors, constitute a part of the 
caption, and need not be introduced in the indictment. 
In the case referred to, of The People vs. Gunnsey, (3 
Johnson’s Cases,) the objection was to the caption, not-to 
the body of the indictment. 

The judgment is affirmed. 
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ROWLAND UWS. LADIGA. 


1. The title of an Indian reservee to his improvement, did not 
vest, under the treaty with the Creek tribe, until the reservee 
was located by the agent of the United States. 


Error.to Benton Circuit court. 

‘Trespass to try title, tried before Booth, J. 

Defendant in error brought her action of trespass, to 
recover a half section of land, which she claimed as her 
reservation, under the treaty with the Creek tribe of In- 
dians, of the 24th March, 1832. Defendant demurred to 
the declaration, and also plead the general issue. De- 
fendant exhibited in evidence, a patent from the United 
States, for the land in question. Verdict and judgment 
for the plaintiff below. 

On the trial, the court charged, that “if plaintiff was 
the head of a family at the time of making the treaty, 
and entitled to her reservation, as such, which reserva- 
tion included her improvement, (the land sued for,) the 
patent passed nothing, the title having vested in her by 
operation of the treaty, of which she could not be di- 
vested by any subsequent act of the United States go- 
vernment, or itS agents.” 

This charge of the court was assigned for error. 


Cochran, for plaintiff in error. 
Martin, contra. 


GOLDTHWAITE, J.—The omission to state in the 
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bill of exceptious, such of the facts in evidence before the 
jury, as might enable this court to determine the propri- 
ety of the instructions requested, prevents us from ex- 
pressing any opinion ou them,—nothing being shown to 
relieve them from the character of mere abstract propo- 
sitions. 

In this position of the case, we should, so far as the 
bill of exceptions is concerned, deem it our duty to de 
cline any response to the questions presented, if the Cir- 
cuit court had not also stated an affirmative charge, as 
well as its refusal to give the particular one demanded: 
This refers to that part of the bill of exception, whieh 
informs us that the Circuit court “charged the jury; if 
the plaintiff was the head of a family at the time of ma- 
king the treaty; and entitled to her reservation as such, 
which reservation included her improvement, (the land 
sued for,) then, the patent passed nothing, the title having 
vested in her by operation of the treaty, of which shé 
could not be divested by any subsequent. act of the Unf- 
ted States government, or its agents.” This charge ena- 
bles us to review its orrectness, in conformity with the 
rule laid down in the case of Pedin vs. Moore, (1 Stew. 
& Por. 71;) though it would have been more satisfactory 
if the evidence was disclosed, as greater precision mighé 
then be given to the decision, than can be, when the court 
remains uninformed of the exact facts, to which the 
charge given was intend +d to! e applied. 

The charge of the Circuit court assumes, that a fitle 
to the land in question, vested in the defendant in error, 
by the operation of the treaty, if she came within the 
class of persons described as heads of families in the se- 

9P 62 
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cond article, and if the land sued for included her im- 
provements. We think such a construction of the treaty 
cannot be supported, and that it is at variance with ma- 
ny of its provisions. That the individuals who were the 
heads of families, have a just claim on the government 
of the United States, to allot to them each a half section 
of land, according to the intent and spirit of the second 
article, cannot be questioned; but there is nothing in the 
terms used in it, which authorises the belief, that a éiéle 
of any description whatever, vested by the mere operation 
of the treaty. So far as the present question is concern- 
ed, this is evident from the provisions of the second arti- 
cle; which directs “ that a census of these persons (heads 
of families,) shall be taken under the directions of the 
President, and the selections shall be made so as to in- 
clude the improvements of each person within his selec- 
tion, if the same can be so made, and if not, then all the 
persons belonging to the same town, entitled to selec- 
tions, and who cannot make the same, so as to include 
their improvements, shall take them in one body, ina 
proper form.” 

These expressions show conclusively, that the ascer- 
tainment of the individuals entitled, was to be confided 
to an agent of the government, appointed by the Presi- 
dent, and that the respective Indians were to be located 
on the lands under his directions. It would be impossi- 
ble, otherwise to ascertain what portions of the ceded 
lands: could with propriety be sold, as the government 
would be continually in danger of invading on the rights 
of the Indians, if those particular lands were not ascer- 
tained and allotted. It is equally clear, that many Indi- 














THE SUPREME COURT OF ALABAMA. 491 





“Rowland vs. Ladiga. 


ans might have made improvements on the same half 
section of land, and in such a case, no rule is provided 
by the treaty, to determine the priority of right. Again: 
the government does not stipulate that the Indians shall 
be invested with any other than a mere possessory right, 
coupled with a power of sale, until after the period of 
five years, and then only in the event “of their being de- 
sirous of remaining.” 

In the case of Jones and Parsons’ heirs vs. Inge and 
Mardis’ heirs, (5 Porter, 327,) and Fipps vs. McGehee et 
al. (id. 413,) the nature of those titles, derived under the 
treaty is very fully examined, and they are pronounced 
legal titles, capable of sustaining an ejectment, and of 
being transmitted to au approved purchaser. But these 
decisions turn mainly on the ground, that the treaty sti- 
pulates that the Indians shall have a possession of the 
lands located to them, and provides that the government 
shall put them in possession. In the latter case, the 
court holds this language: “'To deny to the peaceful ac- 
tion of courts of law, a power which has been claimed 
to be exercised, on a summary application.by an execu- 
tive officer of the government, would present a solecism, 
which we are not disposed to admit.” Now, under the 
treaty, it is clear that the right of possession is conse- 
quent alone on the location, on the recognition of the 
right of the Indian by the government. Until then, he 
has no title: he has, indeed, the same claim as all others 
on the government, that the utmost good faith shall be 
used toward him, but he can compel the government,to 
locate him on the land to which he may be equitably 
entitled, or recover its possession from another, on the 
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mere strength of such a right. If the United States 
should so far forget the obligations of good faith, as to 
grant these lands to other persons, as the title remains 
with them, the Indians are remediless in courts of law. 
Such a supposition can never be admitted, however, and 
if wrong, as done in individual cases, it must arise from 
the want of correct inforination, or because the necessary 
means have not been taken by the Indian to establish 
his claims. 

We do not. intend to intimate any opinion, whether a 
patent wrongfully issued could be collaterally impeached. 
Buch a question as this does not arise on this record, and 
from the generality of the terms used, we are compelled 
to presume, that a patent lawfully issued was shown in 
defence. ‘This being the case, the title of the defendant 
in error, if dependent alone on the treaty, and unascertain- 
ed or unrecognised by the United States, by the act of loca- 
tton, was not of sufficient dignity to prevail in a court of 
Jaw. We thus limit the expression, not that we entertain 
the beliefythat an ay plication to a court of equity would 
be more appropriate, but because, in cases of this nature, 
necessarily affecting classes of persons, we do not deem 
it prudent to go beyond the precise question presented. 

Itis not necessary to examine the question supposed 
to be raised on the demurrer to the declaration, further 
than to determine, that the first count is liable to no valid 
objection, and consequently, would sustain the decision 
of the Circuit court, even if the second count was defec- 
tive in substance. 

For the error in the charge, as given, the judgment is 
reversed, and the case remanded, 
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WILLIAMS Ct al. vs. POWELL. 


1. The endorsement of the cause of action on the writ, cannot be 
referred to, for the purpose of reversing a judgment. 


2. A declaration may be substituted for one that is lost, as well 
after judgment rendered, as before. 


Error to Lowndes Circuit court. 

Debt, on a written contract to pay money, in conside- 
ration of the sale of land, by the defendant to the plain- 
tiff—tried before Shortridge, J. 

In this case, judgment was rendered for the plaintiff 
in error, for a larger sum than was due on the contract. 
At a term subsequent to the issuance of the writ of error, 
the Circuit court, on motion of the defendant in error, 
caused the entry of the judgment to be so corrected, as to 
make the amount recovered, conform to the sum due on 
the contract; and ‘at the same time, on motion of the 
defendant in error, allowed a declaration to-be filed, as 
a substitute for one which it appeared had been ‘lost or 
mislaid, so that it could not be had to complete the re- 
cord. Of these several motions, it appeared that the 
plaintiff in error had due notice. 

The plaintiff assigned four causes of error, but aban- 
doned at the argument all but two, either supposing 
them not available, or else embraced by the remaining 
two. The errors relied on, are, 

1. That there was no declaration ; 

2. If there was a declaration, it. was insufficient to 
sustain the judgment. 
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‘Willems seal. os. Powel. 


J. A. Campbell, for plaintiff in error. 


COLLIER, C. J—The assignment of errors seeks to 
bring to the view of the court, the endorsement of the 
cause of action on the writ, with a view to a reversal of 
the judgment. We have repeatedly held, that the en- 
dorsement may be looked to, for the purpose of sustaining, 
but never to reverse a judgment. This objection, then, 
must be disregarded, which leaves us to consider whether 
the record contains a declaration sufficient to sustain the 
recovery by the defendant in error. At the suing out of 
the writ of error, there was no declaration on file; but 
at a term of the Circuit court holden subsequently, a mo- 
tion was made for leave to file a new declaration, as a 
substitute for the original, which was lost or mislaid. 
The record, after reciting that the parties having notice 
of the motion, came by their attorneys, proceeds as fol- 
lows.: “It appearing to the satisfaction of the court, that 
the original declaration in said cause had been lost or 
mislaid, so that it cannot be found, therefore, on motion 
of plaintiff, by attorney, it is ordered and considered by 
the court, that the said plaintiff have leave to substitute 
and file a new declaration, as of the last term, which 
shall be taken as, and for the original, and the said de- 
claration now filed, be taken, allowed and adopted ac- 
cordingly, being approved by the court. The said Tho- 
mas M. Williams, by his attorney, maketh objection to 
this judgment—and the plaintiff pays the costs of the 
motion, for which execution may issue.” 

- In Dozier-vs. Joyce, (8 Porter, 303,) it was considered 
a clear right of the court, before which a cause was pend- 
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ing, to permit other papers to be substituted for those 
which were lost. Such a right we think indispensable 
to the administration of justice, inasmuch as the loss of 
every thing whose safe-keeping depends upon human 
care and vigilance, is within the range of possibility, 
and the papers belonging to our courts as much s0, as 
any others: individual interests would be subject to jeo- 
pardy, if the most solemn acts of courts were rendered 
void, by the mere loss of any part of the written* pro- 
ceedings which led to them. 

Understanding, then, that this right is incident to all 
courts, it is quite as important that it should be exercised 
after as before judgment. But it is objected, that the ju- 
risdiction of the court is exhausted by the rendition of 
the judgmeut, and that a substitution allowed after- 
wards, would be an act coram non judice. This argu- 
ment, we think, is not supportable. Courts, it is true, 
cannot, on motion, permit the pleadings in a cause to be 
amended after judgment, nor can they cause a judgment 
to be amended, so as to divest it of error at a succeeding 
term, unless the defect is properly chargable to the clerk, 
and the record furnishes something to amend by. These 
instances, however, serve to show that a court does not 
lose all control over its proceedings by the judgment, but 
that in order to make effectual its acts, it may material- 
ly interfere with them; and as it is quite as important 
that this right should exist after, as well as before judg- 
ment, we have no hesitation in determining, that the sub- 
stitution of a declaration was not allowed at too late a 
period. 

It is further objected for the plaintiff in error, that the 
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record does not discover that the declaration received by 
the court, was not a literal or substantial copy of the de- 
claration originally filed. This is true, yet the reverse 
is not stated, and as the court should not have received a 
declaration, Which did not substantially correspond with 
that for which it was substituted, we should intend that 
it instituted the necessary enquiry on the point, and that 
its decision was correct. 

We are aware, that if on motions to substitute papers, 
affidavits and counter-affidavits are received to aid the 
determination of the court, questions of fact exceedingly 
embarrassing would arise, so much so, that it would be 
difficult, if not impossible, in many instances, to attain a 
satisfactory conclusion. ‘To avoid this perplexity, the 
court should, in the first place, propose to the parties to 
permit such a paper to be filed as they may agree on—if 
they will not, or cannot agree, then the court should 
have recourse to such proof as may satisfy it that the 
| paper offered, corresponded so nearly with the paper 
lost, that the adverse party could not be prejudiced ; but 
in no case should a substitute be allowed, where this 
proof cannot be made. 

We do not understand that there is any objection to 
the judgment, nunc protunc. In fact, it is so beneficial to 
the plaintiff in error, and for any thing shown by the re- 
cord, so entirely regular, that we suppose its correctness 
could not be drawn in question. 

Our conclusion is, that the judgment of the Circuit 
court must be affirmed, but as the judgment was reversa- 
ble, when the writ of error was sued out, the defendant 
in error must pay the costs of this court. 
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DELONEY et al. vs. WALKER et al. 


1. The lands of a person who dies intestate without children, or 
brothers or sisters, or the descendants of such, or father or mo- 
ther, shall descend to his paternal and maternal uncles and 


aunts, equally. 


2. The lands of an adult cannot be sold by a decree of the chan- 
cellor, to make partition, without his consent—the proper 
mode of proceeding is, after partition made, to direct each par- 


ty to convey to the other. 


Error to Limestone Circuit court, exercising chancery 
jurisdiction. 

Bill for partition, tried before Lane, J. 

The decree below ordered a sale and division, and the 
error here assigned was, that the bill was not dismissed. 


Robiason, for plaintiffs in error. 
McClung, contra. 


ORMOND, J.—This was a bill filed in chancery, for a 
partition of lands. 

The principal question to be determined in this case, 
is whether, where a person dies without children, or 
brothers or sisters, or the descendants of such, or father 
or mother, his lands shall descend to his paternal and 
maternal uncles and aunts equally,—or whether it shall 
descend in the line of the blood of the first purchaser, 
who, it is alleged in the answer, was the father of the 
deceased. 

As the answer contains a demurrer to the bill, it is 

SP 63 
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necessary first to determine, whether equity has jurisdic- 
tion. The jurisdiction of courts of chancery, to entertain 
a bill for partition of lands, appears to be founded on the 
ability of a court of chancery to do complete justice in 
those cases, where, from the complication of the title, or 
from the fact of its being of an equitable nature, a court 
of law could not afford an adequate remedy, or would 
be precluded, by the nature of the title, from making par- 
tition. 

Whatever may have been the origin of the jurisdic- 
tion, it is now very clear, that an application to a court 
of chancery for that purpose, is not addressed to the dis- 
cretion of the court, but isa mutter of right, if the title 
of the plaintiff is admitted or clear. “But if the title be 
denied, or it depends on doubtful questions of law, or 
complicated facts, the court will not dismiss the bill, but 
will retain it until the party shall have established his 
right at law”—(See the case of Straughan and others vs. 
Wright and others, 4 Rand. Rep. 493, where the case is 
very lucidly stated; and also 1 Story’s Equity, 599; 
Mitford on Pleading, 170; Wisely vs. Findlay and oth- 
ers, 3 Rand. Rep. 361; Barry vs. Nash, 1 Vesey & Beam, 
552; Agar vs. Fairfax, 17 Vesey, jr. 551.) 

The question of title in this case, is one of undoubted 
law, arising on the construction of our statute of de- 
scents, and it would subserve no other purpose than to 
promote litigation and expense, to require the complain- 
ants to establish their title at law. 

It is further insisted, that as there is no allegation in 
the bill, that the deceased had neither brother nor sister, 
or descendants of such, that the complainants have not 
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shewn a title in themselves. It is certainly true, that it 
was the duty of the complainants to state their title with 
precision, and this appears to have been sufficiently done 
in this case. The complainants claim to be, with the 
wife of the defendant, Deloney, the heirs at law of the 
deceased, which title is asserted to be in them, as the 
uncle and aunts of the deceased. It was not necessary to 
allege the non-existence of those relations, who are, by 
the statute of descents, preferred to the uncle or aunt, as 
the assertion, that standing in that degree of relationship 
to the deceased, they are his heirs at law, is equivalent 
to the allegation, that no one preferred to them by the 
statute, is in existence. 

The material question in this case, is, whether it was 
the intention of the framers of our statute of descents, 
that, on failure of lineal descendants, the estate should 
only descend to those collateral relations, who are of the 
blood of the first purchaser, which is the fifth canon of 
descents, as laid down by Blackstone in his Commen- 
taries. 

The affirmative of this proposition, is maintained by 
the counsel for the plaintiffs in error. The first purcha- 
ser of the lands in controversy, having been the father of 
the intestate,—and the wife of the defendant, Deloney, 
being his paternal aunt,—it is insisted, that she will 
take the whole estate, to the exclusion of the complain. 
ants, who are the maternal uncle and aunt of the de- 
ceased. ‘The statute is in these words: 

“ Where any person shall die seized of any estate or 
inheritance in lands, tenements or hereditaments, not des 
vised, the same shall descend to his or her children, and 
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their descendants, in equal parts, the descendants of the 
decéased child or grand-child tu take the share of their 
deceased parents, in equal parts among them; and 
where there shall be no children of the intestate, nor de- 
scendants of such children, then to the brothers and Sis- 
ters of the intestate, and their descendants, in equal 
parts; the descendants of a brother or sister of the in- 
testate, to have in equal parts among them, their deceased 
parent’s share ; and where there shall be no children, or 
descendants of them, or any of them, and no brothers or 
sisters, or descendants of them, or any of them, then to 
the father, if he be living, if not, to the mother of the in- 
testate; and if there be no children of the intestate, or 
descendants of such children, and no brothers or sisters, 
Or descendants of them, nor father or mother, then such 
estate shall descend in equal parts to the next of kin to 
the intestate, in equal degree, computing by the rules of 
the civil law; and there shall be no representation among 
collaterals, except with the descendants of the brothers 
and sisters of the intestate; and there shall, in no casé, 
be a distinction between the kindred of the whole and 
half-blood, except the kindred of the whole blood, in 
equal degree, shall be preferred to the kindred of the 
half-blood in the same degree, saving to the widow of 
the intestate, in all cases, her dower; and where there 
shall be no children of such intestate, nor descendants of 
them, then the widow shall have as her dower, one half 
of such before-mentioned estate of her deceased husband” 
(Aik. Dig. 128.) 

It is impossible, we think, to doubt that it was the in- 
tention of the Legislature to abrogate the entire common 
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law rules of descent, and to introduce new rules in their 

Stead, more consonant to our institutions. Not only is 

the law of primogeniture abolished, and females placed 

on the same footing with males, but also all considera- 

tion of the necessity of tracing a descent from the blood 

of the first purchaser, is excluded by necessary implica- 

tion. That requisition was supported by considerations 

derived from the Feudal System, and fell with it.— 

This is demonstrable from the law itself. For example: 

by the statute, the mother may inherit from the child, an 

estate of which the father was the first purchaser; at 
her death, the inheritance would descend upon a new 

line of heirs, who might not, and generally would not, 
have any of the blood of the first purchaser. A still more 
conclusive argument is found in the fact, that by the 
same act, the personal property of an intestate is to de- 
scend to, and be distributed in the same manner as real 
property is to descend. It would be monstrous, to sup- 
pose that the Legislature could have intended to apply. 
the rule contended for, to personal property, yet that 
would be the legitimate consequence of adopting ‘the 
construction contended for by the plaintiffs’ counsel. .We 
are, therefore, of opinion, that the estate of John Fox, de- 
ceased, before his dying intestate, descended upon, and 
must be divided equally among his uncle and aunts, both 
on the father’s and mother’s side. 

But there is error in the interlocutory decree of the 
chancellor, directing the lands to be sold. We cannot 
suppose a case, in which the lands of an adult can be 
sold by a decree of the chancellor, to make partition, 
without his consent; no such consent appears in the re- 
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cord. One of the grounds on which the equitable juris- 
diction is maintained is, that a court of chancery may, 
where lands cannot be equally divided, restore the equi- 
librium, by directing compensation to be made—(Earl of 
Clarenden vs. Hornley, 1 P. Williams, 447.) Cases may 
exist, in which, where infants are concerned, the chan- 
cellor may have power to decree a sale, to make more 
equal distribution; but that is not this case. 

The proper mode of proceeding is, after partition 
made, to direct each party to convey to the other—(l 
Story on Equity, 606, and cases there cited.) The decree 
must, therefore, be reversed, and the cause remanded for 
further proceedings. As this point was not made in the 
argument, and as it is probable the case was brought 
here merely to ascertain whether the complainants had 
title, each party will pay his own costs in this court. 
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BROWN & MILTON US. BAKER, SPROULS & CO. 


1. It is the duty of the sheriff to return process to the proper 
court, whether executed or nof. 


Error to Talladega Circuit court. 

Motion to set aside a levy. 

The sheriff of Talladega county, levied an execution 
in favor of the defendants in error, on property in that 
county, which was claimed by a third person, and sur- 
rendered to him. The execution was then sent to St. 
Clair county, and the sheriff of St. Clair made a levy 
there, and at a subsequent term of the Circuit court of 
Talladega, defendants in the execution, moved to dis- 
charge the levy made by the sheriff of St. Clair, on the 
ground of irregularity. This the court declined, and al- 
lowed the sheriff of Talladega to amend his endorse- 
ment and return. 

All of which is now assigned for error. 


Martin, for plaintiffs in error. 


GOLDTHWAITE, J.—The act of assembly, of the 
twenty-third of December, eighteen hundred and thirty- 
six, entitled “an act to amend the laws regulating judi- 
cial proceedings,” (pamphlet acts, 25,) provides, “that all 
original mesne and final process, issued from any clerk’s 
Office in this State, shall be directed to any sheriff of the 
State of Alabama; and it shall be the duty of any sheriff 
or coroner, if the case requires it, in the State, in whose 
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hands any such process shall be placed for service, to ez- 
ecute and return, or fo return, (if it cannot be executed,) 
the same as required by law, when process is specially 
directed to him.” 

It will be seen, that this act expressly directs the offi- 

cer in whose hands the process is placed for service, to 
return it, whether it is or is not executed, and the then 
existing laws in relation to the return of process, were 
not attempted to be changed. By the statutes in force, 
when the act of eighteen hundred and thirty-six was 
passed, sheriffs were required to return all writs and ex- 
ecutions to the clerk’s office from wheuce they issued, at 
least three days préviously to the term of the court to 
which they might be returnable—(Aik. Dig. 279.) When- 
ever process is returned to the proper court, or its return 
day has passed, it ceases to have any effect, its mandate 
having been performed, and if the plaintiff wishes to 
‘proceed further, additional proceedings must be had. 
The counsel for the defendants in error, insists that a 
construction ought to be placed on the act of eighteen 
hundred and thirty-six, which will give the most ex- 
tended effect to the intention of the Legislature, which, 
he argues, was to give the plaintiff the right, under one 
writ of execution, to pursue the person or property of the 
defendant to any one, or, if necessary, to all of the coun- 
ties of the State. To this, it may be answered, that no 
such intention can be ascertained from the act itself; 
there was no defect in the then existing laws, in this re- 
spect, to warrant the idea, that such an alteration was 
contemplated; and full effect can be given to the act, 
without adopting this construction. 
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Under the previous legislation on the subject of execu- 
tions, a plaintiff was obliged to sue his writ specially, to 
be directed to the sheriff of some one county, and it could 
be executed by no other sheriff. The act of eighteen 
hundred and thirty-six removes this difficulty, and per- 
mits the issuance of the execution to all the sheriffs, leav- 
ing the plaintiff to select the oné with whom he will 
place it for service. 

An examination of the several statutes then and yet 
in force, relating to executions, will serve to show that 
a plaintiff might, and can now, have execution issued to 
more than one county, he being taxed with the cost of 
each additional writ; or he might, and can now have 
succéssive executions to every county, without incurring 
expense, by causing the previous execution to be return- 
ed, either in vacation or term time. The second section 
of the act of eighteen hundred and seven, directs that 
“when any execution shall issue, and the party at 
whose suit the same is issued, shall afterward desire to 
take out another writ of execution, at his own proper 
cost and charges, the clerk may issue the same, ifthe first 
be not returned and executed” —(Aik. Dig. 159.) 

The fourth section of the act of eighteen hundred and 
eighteen, provides that all executions required to be is- 
sued on a return, in vacation, shall bear title on the return 
day of the last execution; andthe act of eighteen hun- 
dred and twenty-one, before referred to, directs the sheriff 
to return all executions at least three days previously to 
the term of the court to which they are returnable. The 
enactments last quvted, sanction and recognise the pro- 
priety of a return in vacation. It then appears, that a 
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plaintiff can, if he chooses so to do, in the first instance, 
procure execution to be issued to more than one county, 
by paying the cost.of the additional executions, or he can 
procure a return in vacation, when he has caused the ex- 
ecution to issue to-a county where the defendant has no 
effects, and have another issued, which he can place in 
the hands of any other sheriff for service, without ex- 
pense. 

* We consider the act of eighteen hundred and thirty- 
six, as imperative on the sheriff in whose hands process 
is placed, to return it tothe proper court, whether execu- 
ted or not; and this construction renders it unnecessary 
to express any opinion as to the effect of the amendment 
made by the sheriff of Talladega, of his return,—the 
afiended return only shewing that an ineffectual exer- 
tion had been made to compel the payment of the sum 
spécified in the execution; but it did not authorise the 
plaintiff to consider the authority of that sheriff deter- 
mined or gave validity to the execution, when placed in 
the hands of the sheriff of St. Clair. If it was necessary 
to make the money in St. Clair, the plaintiff ought either 
to have procured a return of nulla bona to be made by 
the sheriff of Talladega county on the execution, or he 
should have procured another writ at his own expense, 
in the absence ofa return of the one already issued, and 
placed in the hands of the sheriff. 

This brings us to the conclusion, that the Circuit court 
erred in not setting aside the levy made by the sheriff of 
St. Clair—and for this error, its judgment is reversed, 
and the case remanded, in order that further proceedings 
may be had, not inconsistent with this opinion. 
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M’MAHAN US. KYLE Ct al. 


1. A notice against a constable and his sureties, for a failure to 
return an execution, or to pay over moneys collected, may be 
issued by, and returned to thesuccessor of the magistrate who 
issued the execution ; and the notice, reciting that the justice 
who issued the execution, was not in office, on demurrer, the 
court would intend that the justice issuing the notice, was his 
successor. 


2. The joinder of two distinct grounds, in the notice, was not an 
available objection on demurrer. 


Error to the Circuit court of Pike county. 

Proceedings against a constable. 

This was a proceeding commenced before a justice of 
the Peace of Pike. A notice, signed by the plaintiff in 
error, and addressed to the defendants, informed them 
that a motion would be made before a justice of the 
peace of that county, against them, asa constable and 
his sureties, for failing to return an execution, theretofore 
placed in the constable’s hands, to be executed. and re- 
turned; or if that motion should be denied, then to 're- 
cover of the constable, money received by him thereon. 

The notice having been duly served, the justice of the 
peace, before whom it was returnable, rendered a judg- 
ment thereon, for the amount of the execution, which 
there was a failure to return. From that judgment, the 
defendants appealed to the Circuit court, and there de- 
murred to the proceedings before the justice. The de- 
murrer being sustained, and judgment’finai rendered 
against the plaintiff, he has sued out his writ of error to 
this court. 
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Porter, for plaintiff in error. 


COLLIER, C. J.—We are at loss to discover the cause 
for which the demurrer was sustained by the Circuit 
court. True, the notice was not returnable before the 
justice who issued the execution, yet it recites that he 
was not in office at that time: so that if it were material 
to the plaintiff’s case, we would intend the justice who 
rendered judgment on the notice, was the successor to 
him, who issued the execution; and by this intendment, 
the defendants could not be prejudiced, for if it were un- 
founded, ‘and the truth of the fact would avail them as 
a defence, it miglit be shown by proof. 

It surely cannot have been supposed, that the joinder 
of two distinct grounds in the notice, was not allowable: 
if this was not permissible by law, it afforded no cause 
for sustaining the demurrer. The Circuit court could 
have put the plaintiff to his election, or, if the notice was 
otherwise defective, as a statement of the cause of com- 
plaint, could have caused the pleadings to be made up 
under our statutes; so that the record should present, 
fully and fairly, the case to be tried—/Aik. Dig. 175, sec. 
80; 300, sec. 7; 260, sec. 10; 261, sec. 12.) 

We are unable to find any ground on which to rest the 
judgment of the Circuit court—It is consequently re- 
versed, and the case remanded. 
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HANSFORD & SANDFORD UWS. MILLS. 


1. Where several notes are given to a plaintiff, for a considera- 
tion which, with the assent of the defendant, fails in part, the 
failure cannot be set up against all the notes—plaintiff may 
recover on the first note sued on, the amount due him for past 
performance. 


Error to the Circuit court of Autauga. 

Assumpsit —hbefore Shortridge, J. 

The action in the court below, was brought by the de- 
fendant in error, against the plaintiffs, on two notes, of 
thirty dollars each. On the trial, as appeared from a 
bill of exceptions, it was proved that the notes sued on, 
with others, were given for a negro to one Tabor, from 
whom the plaintiffs received it; that in August, of the 
same year, the negro was taken from the defendants be- 
low, with their assent, by an agent of Tabor; it was 
also proved, that the hire of the negro for a year, Was 
worth more than one hundred dollars. The defendants 
below moved the court to charge the jury, that inasmuch 
as they were not bound for the hire of the negro, after 
Tabor took possession of her, that there being a failure 
of consideration, it could be pleaded to either note given 
for said hire, although all the notes had been assigned to 
Other persons. The court refused this charge, and 
charged the jury, that the defendants could not set up 
the failure of consideration to the first note sued on, but 
that judgment must be obtained for the amountthe de- 
fendants actually owed for the hire of the slave. 


Dargan, for plaintiffs in error. 
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ORMOND, J.—The charge of the court is undoubtedly 
correct. The aegro, being taken away from the plain- 
tiffs in error, by their consent, and that of the owner, 
they were not liable for the hire of the slave, for that por- 
tion of the year which had not expired; but there can 
be no pretence for resisting a recovery, for the amount 
actually due. It is not certain, that any claim will ever 
be asserted for the residue of the hire—and should it be 
attempted, the plaintiffs in error can defend against it, 
by proving that they have paid all the hire for which 
they are responsible. 
Let the judgment be affirmed. 
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PRICE et al. vs. CHEVERS. 


1. An omission to file a declaration; will be fatal on error, not- 
withstanding defendant:may have appeared to the action, and 
suffered judgment by default. | 


Error to Marengo'’Circuit court. 

Assumpsit—tried before Chapman, J. Judgment for 
defendants below. ; 

The error assigned was, that there was no declaration 
filed by plaintiff below. 


Murphy, for plaintiffs in error. 


GOLDTHWAITE,:.J.—There is no déclaration found 
in the record of this case, and the judgment was rendered, 
“because the defendants said nothing in bar or preclusion’ 
of the plaintiff’s action.” No attempt seems to have 
been made in the court below, to account for the absence 
of the declaration ; nor in this court, to perfect the record 
by certiorari. 'The case presents the naked question; 
whether the omission of the plaintiff to file a declara- 
tion, can be taken advantage of by the defendants, who’ 
have appéared to the action, and suffered a judgment to’ 
pass against them by default. We entertain no doubt 
that this is a fatal-error, which has not been waived: In 
the case of Wheeler vs. Bullard, (6 Porter, 152,) we car- 
ried the doctrine of waiver to as great an extent, as we 
think is compatible with the rules of law, even when 
interpreted in conformity with the laxity of practice, 
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which is known to prevail in many of the circuits. We 
there held, that after a plea withdrawn, we would con- 
sider the defendant to have waived all matters in relation 
to the declaration, as by pleading, he admitted its ex- 
‘istence, and by withdrawing his defence, he admitted its 
legal sufficiency. In this case, no such presumption can 
arise, as the defendants remain entirely passive; no act 
is-done by them from which an inference can be drawn, 
that they either knew of the defect, or waived it. We 
can arrive at no other conclusion than this—that the 
plaintiff omitted to file a declaration. This omission is 
unwarranted by law, and the judgment of the Circuit 
court cannot be sustained—It is reversed, and the case 


remanded. 
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HEIRS OF DUNNING ET AL. US. STANTON ET AL. 


1. Quere—Whether publication, under our chancery practice, is 
necessary, where non-resident defendants are infants. . 


2. An order in chancery, made at the second term after the filing 
of the bill, reciting that publication was duly made, of an or- 
der of the previous term, requiring non-resident infant defend- 
ants to appear, answer, &c.—appointing a guardian, ad litem, 
taking the bill pro confesso, and referring it to the master to 
take and report an account to the same term,—was held to be 
irregular. 


3. And a decree, rendered at the same term, confirming a report 
of the master, (made in obedience to such order,) and direct- 
ing a sale of mortgaged property, without an answer or proof 
by the guardian, is erroneous ; because the infant defendants 
are denied the benefit of a full defence. 


~Error to Mobile Circuit court, exercising chancery ju- 
risdiction. 

Bill to foreclose a mortgage. 

The defendants in error filed their bill in equity, in 
the Circuit court of Mobile county, to foreclose the equity 
of redemption of the plaintiffs, to certain real estate con- 
veyed to the defendants, by way of mortgage. A sub- 
pena was issued, returnable to the first term of the court 
after the filing of the bill, which was executed on the 
administrator of Edward Dunning, and John F. Adams, 
one of the mortgagors, but as to the heirs of the intes- 
tate, there was no return. 

At the same term of the court, an order was made, re- 
citing that all the defendants below, were non-residents, 
and requiring them to plexd, answer or demur, to the 
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complainants’ bill, &c.—which order was directed to be 
published, &c. 

At the next term, the following order was made in the 
cause: “This day came the complainants, by their soli- 
citor, and’ produced to the court the printed advertise- 
ment, and the affidavit of the clerk, that publication had 
been duly made, in pursuance of a previous order of this 
court, against the defendants, who are non-residents— 
and B. B. Breeden, Esq. isappointed guardian ad litem, 
of the minor heirs of Edward Dunning, deceased. And 
defendants failing to appear and answer the allegations 
of the complainants, set furth in their bill, the same are 
taken as confessed; and the mortgage and notes being 
produced and proved—it is considered by the court, that 
they be referred to the master, to take an account be- 
tween the parties, and to report the same to this term of 
the court—and Mr Breeden comes into court, and accepts 
the guardianship.” 

The master, at the same term, made his report, show. 
ing the amount of principal and interest due on the mort- 
gage—which was forthwith confirmed; and a decree 
for the foreclosure of the equity of redemption, and sale 
of the mortgaged premises, rendered in usual form. To 
revise this decree, the defendants below have prosecuted 
a writ of error to this court, and insist that the same is 
erroneous, because it was rendered on the same day that 
the guardian ad litem, to the infant heirs of Edward 
Dunning, was appointed; and that time was not given 
to the guardian, to answer the bill. 


Aikin, for plaintiffs in error. 
Gibbons, contra. 
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COLLIER, C. J.—It may well be questioned, whether 
an order of publication, under our chancery practice, is 
necessary, where the non-resident defendants are infants, 
AS an infant can only answer through his guardian, can 
he be said to be in default, for failing to appear and de- 
fend in person? But we will waive the consideration of 
this point, since it is not distinctly presented by the. as- 
signment of errors—(Mills vs. Dennis et al. Blake’s Ch. 
Appendix, 125.) 

A decree cannot be rendered against an infant, ina 
case affecting his interest in property, unless a guardian 
has been assigned to conduct his defence. In order to 
defend, an opportunity must be afforded to answer, and 
to take testimony, if desired. No laches are imputable 
to an infant, norcan the guardian ad litem, by any con- 
sent, bind hisrights. A valid decree cannot be awarded 
against him merely by defauit, or upon such consent. The 
plaintiff must, in every case, prove his demand, either in 
court or before the master, and this proof is not properly 
admissible, till a guardian has been appointed, who may 
state his objections to it. It is the duty of a guardian, 
to make such an answer to the bill, as will throw the 
burthen of sustaining its allegations upon the plaintiff. 
If such answer is desired, we suppose the guardian would 
be subject to the usual process of chancery to compel it; 
yet, as under our practice, the legal effect of a decree pro 
confesso against the infant, would be, not to prejudice his 
rights, but to place the case in a condition that the plain- 
tiff might take his testimony, and bring on the case for 
hearing, we can seé¢ no objection to it, unless it might 
indicate a faithlessness by the guardian, to the trust con- 
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fided to him; but this objection, we apprehend, would 
not be very weighty, if, in other respects, the guardian 
manifested the proper vigilance over the interest of his 
charge. 

If a decree pro confesso be allowable, it is clear, that it 
cannot be regularly rendered, until an opportunity has 
been afforded for an answer, and declined; nor can proof 
be made by the plaintiff, till an answer has been filed, 
or the bill taken for confessed. 

The correct practice, where any of the defendants are 
infants, is, for the plaintiff, at the first term after filing 
his bill, to move the court to assign them a guardian, 
who should answer: then, either party may proceed to 
take testimony, and the cause be brought to hearing, in 
the regular course of procedure. We say, this would be 
the correct practice: whether there may not also be some 
other, that would be unobjectionable, we will not under- 
take to determine. 

In the case before us, no time was afforded the guar- 
dian to answer. At the same instant of time that he 
Was appointed, the bill was taken pro confesso, under an 
order of publication of the previous term—the mortgage 
and notes were produced and proved, and the matters of 
the bill referred to the master, to take and report an ac- 
count to the court, at its then term; and then, as the or- 
der informs us, Mr. Breeden accepted the guardianship. 
For any thing appearing in the record, he may not have 
been in court, until the order of the court was complete, 
so that nothing was left for him to do, but to attend be- 
fore the master, and to except to the report, if adverse to 
the infant, and unauthorised by the proof or the law. 
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The court clearly should have appointed a guardian, be- 
fore the cause was allowed to progress, or having ap- 
pointed him, after the plaintiffs had taken measures to 
bring it to a hearing, the cause should have been then 
placed in a situation to allow of ‘every exception to the 
bill, testimony, &c. that could have been made, had a 
guardian been assigned at the proper time. 

Inasmuch, then, as the infant defendants had not’an 
opportunity to make full defence, according to the forms 
of proceeding in such cases—the decree of the Circuit 
court must be reversed, and the cause remanded to the 
court of Chancery, at the costs of the defendants in error, 
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WINSTON US. MOFFET. 


1. A special plea, setting forth that the deed sued on was not the 
deed of the defendant, because, at the time of its execution, 
he was a lunatic,—not verified by affidavit, is bad on demur- 
rer. 


2. Matters purely discretionary with the court below, do not ad- 
mit of review. 


3. An inquisition of lunacy was found against Winston, and be- 
ing made known to the court, his guardians were permitted to 
come in and defend. The inquisition being afterwards set 
aside, and Winston restored to the management of his estate, 
the order appointing the guardians of the lunatic to defend, 
was discharged. Held, that as Winston afterwards appeared 
by attorney, no process was necessary to bring him into court, 
and that the irregularity, if any existed, was waived by his ap- 
pearance. 


Error to the Circuit court of Sumter. 

Covenant—before P. Martin, J. 

The facts of this case, so far as it is considered neces- 
sary to state them, are, that the action was commenced 
in the court below, by the present defendant, against the 
plaintiff, and the writ returned, executed. At the return 
term, it being suggested to the court, that an inquisition 
of lunacy had been found against the defendant below, 
and that William O. Winston and William Elliott had 
been appointed his guardians,—the court, on their mo- 
tion, appointed them parties defendant to the suit. The 
cause was continued for several terms, and it being,made 
known to the court, that the inquisition of lunacy had 
been set aside and vacated,and the defendant admitted 











THE SUPREME COURT OF ALABAMA. 519 











Winston vs. Moffet. 





to the management of his business: and estate, the or- 
der appointing William 0. Winston and William Elliott 
to defend the suit, was set aside, and the cause con- 
tinued. 

At another term of the court, the record states, that 
John Erwin and William M. Murphy, esquires, attorneys 
of the court, suggested, and insisted that the defendant, 
Anthony Winston, had not been legally and regularly 
brought into court; and that the cause did not, and could 
not, stand for trial as to the said Anthony Winston ;— 
which motion the court overruled, and thereupon the said 
Erwin and Murphy appeared, and announced themselves 
the counsel for the said Anthony Winston, and announced 
themselves ready for trial; and the demurrer of the de- 
fendant to the first count of the declaration being sus- 
tained, the defendant pleaded to the second count, the 
plea of payment, and a plea of non est factum, which is 
in these words: “And the said Anthony Winston, by at- 
torney, comes and defends the wrong and injury, when, 
é&c. and says that the said agreement or mutual covenant, 
in the said second count of the said declaration of the 
said Elihu Moffet contained and set forth, is not his deed, 
because he says that at the time the same was executed, 
signed, sealed and delivered, to wit, on the 7th Novem- 
ber, 1835, he, the said Anthony Winston, was a lunatic, 
and of unsound mind, memory and discretion, to wit, at 
the county aforesaid; and of this he, the said Anthony 
Winston, puts himself upon the country.” 

The plaintiff below took issue on the plea of payment, 
and demurred to the special plea, which demurrer was 
sustained by the court, and leave given to the defendant 
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to plead over to the merits of the action. The defendant 
then tendered a plea of lunacy, which being objected to 
by the plaintiff’s counsel, on the ground of surprise, after 
the trial had commenced, the court refused the defendant 
leave to file the same. 

There was a verdict and judgment for the plaintiff be- 
low, from which the defendant prosecutes a writ of er- 
ror to this court. 


Hopkins, for plaintiff in error. 
Gayle, contra. 


ORMOND, J.—The view we take of this case, will 
render it unnecessary to consider many of the questions 
which were argued atthe bar. We are relieved from 
the necessity of considering the propriety of the judgment 
of the court below, that the defendant was in court after 
the discharge of the erder appointing his guardians to 
conduct the cause during his lunacy, without any further 
process or act of the court to bring him in, as his subse- 
quent appearance by attorney, was a waiver of the irre- 
gularity, if any existed. An appearance would curea 
discontinuance, or supersede the necessity of showing 
that a writ had issued, it must, a fortiori, be sufficient, 
where the party is regularly in court, and his capacity 
to act been suspended for a limited period. It could not 
be tolerated, that a.party should appear, litigate his 
rights before the court, and afterwards insist that he 
was not in court. The distinction which the learned 
counsel for the plaintiff attempted to draw between an 
appearance, after a defective service, or without service 
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of process by a ministerial officer, and an appearance su- 
perinduced by a wrong judgment of a court, does not 
appear to us to be sound—the principle, in both cases, 
appear to be the.same. In either case, he is under no 
legal obligation to act, but may rest securely on his 
rights; or he may waive his privilege and consent to a 
litigation of the matters in controversy. If he do so, he 
cannot afterwards be permitted to say the court had no 
power to do the act which he voluntarily submitted to 
its judgment. 

We come next to the consideration of the judgment 
on the demurrer to the plea of the defendant. No other 
objection has been made to the plea, but that it is not ve- 
rified by the oath of the party. In answer to this objee- 
tion, it is insisted by the plaintiff’s counsel, that a plea 
denying the validity of a deed, from the lunaey of the 
maker of the deed, is not within the statute requiring 
pleas of non est factum to be verified by the oath of the 
party, but that the statute is confined to cases where the 


- execution of the instrument is denied, which, by the plea 


in this case, it is said, is distinctly admitted; and that 
the allegation in the plea, that it is not his deed, is mere- 
ly the conclusion of law, from the fact of lunacy previ- 
ously alleged. 

As lunacy may be given in evidence, under a plea of 
non est factum, it would seem to follow, that merely re- 
citing in the plea, the reason why the deed was not the 
act of the defendant, could not change the character of 
the plea. But can effect be given to the law requiring 
the plea of non est factum to be sworn to, without re- 
quiring an affidavit of the truth of such a plea as the 
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present, and many others, that might be supposed of a 
kindred nature? 

A construction, that the Legislature merely intended to 
dispense with proof of the execution of the deed, would 
confine the law within narrow limits. It would not in- 
clude the case of a deed, alleged by plea to have been 
delivered as an escrow—obtained by duress, or executed 
by an agent, if the statute can be evaded by pleading 
specially the facts which, if true, would render the deed 
null. The mischief, in such cases, would be equally as 
great, and, in many instances, greater, than that sup- 
posed to be the one designed to be prevented. Thus, if 
the deed sought to be enforced, be made by an agent, the 
knowledge of such agency may rest solely in the breast 
of the defendant, and if the agent were dead, the party 
claiming under the deed, would be without remedy : so, 
in the case of lunacy, the lunacy might be simulated; 
and if the plaintiff, in these and similar cases, can not 
apply through the statute, to the conscience of the defend- 
ant, he would be without redress. But it is argued, that 
it is absurd to suppose that a man should be required to 
swear that he had been a lunatic, as it cannot be pre- 
sumed, that he could know what he did, or did not do, 
when deprived of reason. It was precisely by such rea- 
soning as this, that the courts anciently held, that a man 
should not be allowed to stullify himself; yet the rea- 
soning, and the rule founded on it, has long since been 
exploded. In all cases in which a plea is required to be 
sworn to, it may be done, by the person swearing, to the 
best of his knowledge and belief. 

The view we are now taking, has been hitherto the 
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doctrine of this court, in cases analagous. It was first 
determined in Tindal vs. Bright, (Ala. Rep. 103,) which 
is adopted as a correct exposition of the statute. In the 
case of Martin vs. Dortch, (1 Stewart, 479,) Martin had 
been sued as administrator, and pleaded that one Huff 
(who professed to be the agent of Martin’s intestate,) had 
no authority in writing under the hand and seal of the 
deceased to execute the instrument on which he was 
sued. The plea was not sworn to, and on demurrer, it 
was held bad. The court, in their opinion, after affirm- 
ing the case of Tindall vs. Bright, say, “the defendant 
may, by special plea stating the circumstances, deny the 
legal effect or validity of the bond on which he is sued. 
To determine whether an administrator or executor is 
authorised to plead non est factum, generally or specially, 
without accompanying his plea with an affidavit of its 
truth, reference must be had to the statute, the language 
of which is found to be, that “no plea of non est factum 
shall be admitted to be pleaded, but when accompanied 
with an affidavit of its truth.” “The statute contains 
no qualification as to persons, but applies to all pleas of 
that denomination.” This, it is conceived, is an authori- 
ty full in point, and shows very conclusively, that there 
is no difference, so far as the statute operates on the plea, 
between a special plea, which denies the validity of the 
instrument, by asserting facts, showing that the deed 
sued on, is not the deed of the party,—and the general 
plea of non est factum; and it would be strange, indeed, 
if there could be supposed to be a specific difference be- 
tween two pleas, which could be sustained by precisely 
the same proof ;—the demurrer was, therefore, correctly 
sustained. 
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It)remains to enquire, whether the decision ‘of the 
court, refusing to permit the plea of lunacy to be received, 
is such a matter as can be reviewed in this court. 

It is conceded, that the court had a discretion to permit 
or refuse permission to the defendant below to plead over, 
but it is supposed, that having given his permission to 
plead over, his power over the subject was exhausted, 
and that he could not revoke the permission thus given. 
If this be so, it must constitute an exception to the gene- 
ral rule, that a judge may change, alter or revoke his 
judgments, at any time before the adjournment of court. 
No reason can be perceived, why this rule, which applies 
to the most solemn judgments of the court, should cease 
to be applicable, when applied to matters admitted to 
be purely discretionary. 'To the proper administration 
of justice, full discretion must be vested in the presiding 
judge, in many cases, to be exercised by him, to effectu- 
ate the great ends of justice. This discretion, from the 
nature of the thing, cannot be reviewed in an appellate 
court, but must be exercised by him, as the exigency of 
the case may demand, under the guarantee afforded 
against abuse, by his official oath and judicial station, in 
connection with the constitutional remedy against op- 
pression and injustice. 

Many cases may exist, in which it would be the duty 
of the presiding judge to revoke a permission which he 
had granted, and which he might, in the first instance, 
have refused; whether he acted judiciously or improper- 
ly in the case now before us, we have not the means of 
determining, nor would it be proper that we should ex- 
press an opinion. 
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The following are cases in which this court has re- 
fused to interfere in matters purely discretionary —(Tate 
vs. Gilbert, 2 Porter, 386; see also Calloway vs. Dobson, 
1 Brockenbrough’s Rep. 119.) 

There is no error in the record, and the judgment is 
affirmed. 


JOHNSTON VS. MORROW. 


1. To charge a plaintiff with having marked a third person’s 
hogs, is not actionable. 


Error to Morgan Circuit court. 

Slander—tried before Lane, J. 

The declaration charged, that defendant had said of 
plaintiff, “he has got well off very fast,” (meaning an in- 
crease of plaintiff’s pecuniary means,) “and the way to 
tell it is, he” (meaning plaintiff,) “has marked Hugh 
Morrow’s hogs,” (meaning that said plaintiff had marked 
said hogs with his own mark, and had feloniously con- 
verted them to his own use.) Defendant demurred to 
the declaration, and the court below sustained the de- 
murrer—which was here assigned for error. 


Robinson, for plaintiff in error. 


GOLDTHWAITE, J.—The general rule applicable to 
this class of actions, “that no charge upon the plaintiff, 
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liowever foul, will entitle him to damages, unless it be 
of an offence punishable in a court of criminal jurisdic- 
tion,”—has hitherto been considered as the settled law, 
inthis court. It was first acted on in the case of Coburn 
vs. Harwood, (Minor, 93,) and is recognised and con- 
firmed in Hillthouse vs. Peck, (2 Stew. Por. 395.) If 
the words which are charged in the plaintiff’s declara- 
tion, impute to him the commission of an offence, which 
is not punishable through means of an indictment, the 
ease will be brought within the influence of this rule. 
The words alleged to have been spoken, charge the plain- 
tiff with the commission of the offence defined by the se- 
cond section of the act of eighteen hundred and eleven— 
(Aik. Dig. 108, s. 41.) This section of the statute, in the 
case of Reagh vs. Spann, (3 Stewart, 100,) was considered 
as giving only a civil remedy, for the penalty of twenty 
dollars, therein named, and that the offence was not in- 
dictable. ‘This construction of the act is decisive of the 
present case, and conclusively supports the judgment of 
the Circuit court, which must be affirmed. 
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JOAQUIM ANTONES ET AL.; TRUSTEES OF THE CHURCH OF THE 
HOLY CONCEPTION, IN THE CITY OF MOBILE, US. THE HEIRS 
OF DON MIGUEL ESLAVA. 


1. A plaintiff in equity, must recover upon the strength of his 
own title, and not upon the weakness of that of the defendant. 


2. A deed, conveying lots of land in the city of Mobile, during 
the period the Spanish government was entitled to, and exer- 
cised dominion over it,“ to His Catholic Majesty, for the pur- 

of building thereon a parochial church and dwelling 
ouse, for the officiating priest,” where the purchase money 
was paid from the Royal Chests,—does not constitute His Ca- 
tholic Majesty a trustee for the church, or transfer to it, in 
equity, a title to the lots. 


3. Whatever might be the extent of the papal authority in Old 
Spain, the grants of Popes Alexander VI and Julius II, to Fer- 
dinand, made the Spanish monarchs, in effect, the head of the 
Catholic chureh, in their American possessions. 


4. Semble. The acts of the Intendant of West Florida, during 
the time the Spanish Government was the proprietor of the 
country, which have the appearance of regularity, were prima 
facie legal. 


5. It is a well established principle, both in the civil and common 
law, that property may be dedicated to public or religious uses 
—and the dedication may be sustained, though there is no 
certain grantee,—it may exist in the public, and be limited 
only by the wants of the community at large. 


6. So, the dedication of property may be for a limited period, or 
during the pleasure of the party dedicating it. And it here 
clearly appears, that it was during the sovereign pleasure of 
the King of Spain, that the lots in question were held for re- 


ligious purposes. 


Error to the Circuit court of Mobile, exercising chan- 
cery jurisdiction. 





. 
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On the thirteenth of February, eighteen hundred and 
twenty-seven, the plaintiffs in error exhibited their bill 
on the equity side of the Circuit court of Mobile county, 
against the defendants, asserting title on behalf of the 
church, to several lots in the city of Mobile. 

The plaintiffs allege, that as early as March, seventeen 
hundred and three, “a parish church was erected at Mo- 
bile, and a pastor regularly inducted therein, agreeably 
to the laws of the French Government, and the canons 
of the Holy Roman Catholic church; which church has 
continued, under successive changes of government, until 
the filing of their bill. This allegation, it is said by the 
plaintiffs, can be shown by authentic documents and re- 
gisters in their possession, as also by the charter granted 
by the Company of the Indies, which orders the erection 
of achurch and parsonage-house, to possess all the inci- 
dents of a parish church and parsonage, under the then 
existing laws of France. 

The plaintiffs further state, that in the year seventeen 
hundred and ninety-two, a deed was made by the then 
proprietor, conveying the premises in dispute to His Ca- 
tholic Majesty, the King of Spain, in trust for the church 
at Mobile. A translation of this deed is set out at large 
in the bill, and exhibited with the defendants’ answer— 
so far as it is material to recite it, it is in these words: 
“ Which said lots we sell to His Catholic Majesty, for the 
purpose of building thereon a parochial church, and 
dwelling house for the officiating priest, together with 
all their rights of egress and ingress, and.privileges of 
every kind whatsoever, which of right appertain thereto, 
free from all incumbrance, as may appear from the cer- 
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tificate of the Recorder of Mortgages, forthe consideration 
of two hundred dollars, the receipt whereof, in cash, from 
the Royal chests; we do hereby acknowledge, and with 
which we are satisfied, hereby renouncing the proof 
thereof, the laws of delivery, the exception of the laws of 
the non enumerata pecunia. 

By means whereof, we give up and relinquish all the 
right, title, claim and demand whatsoever, which we and 
the said co-heirs had and held to the said property, and 
which we renounce, yield and transfer, to His’ Catholic 
Majesty, for the purpose aforesaid, in order that he may 
possess, sell, or alienate them, at his sovereign pleasure, 
by virtue of this deed, which we execute in sign of actue 
al delivery, whereby it may be seen, that he has acquired 
the possession thereof, without the necessity of any other 
proof, from which we relieve him.” 

The bill then proceeds as follows: “In pursuance of 
the instrument aforesaid, the church and parsonage-house: 
have been erected, and peaceable and quiet possession of 
the same were enjoyed by the church, being the same 
property on which the Catholic church now stands, and 
the United States Hotel, corner of Royal and Conti streets, 
until about the sixth of June, eighteen hundred and se- 
ven, or some time after that, when one Don Miguel Esla- 
va, pretending to have aright of and to the property dé- 
scribed above, entered into the possession of the same, 
and has kept possession of part of said property, viz., that 
part on which the parsonage-house was erected, (now the 
United States Hotel,) and a portion of the lot whereon 
the church was, and still is, erected, west of the same, 
unto the limits prescribed by the conveyance aforesaid.” 
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The bill then charges, that the possession of Don Miguel 
Eslava continued until his death, and that since that 
event, the premises have been, and still are, occupied by 
the defendants, his heirs. 

The plaintiffs further represent, by their blll, that “in 
consideration of the titles granted by the Catholic church 
in both the Indies, (of which Louisiana and the Floridas 
formed a part,) to the King of Spain, he obligated him- 
self to provide for the churches, to found them, when 
necessary, and to maintain the'clergy.” ‘The bill then 
prays, that the premises may be decreed to belong to the 
plaintiffs, and that the defendants be compelled to ac- 
count to them for the rents and profits. 

The defendants, in their answer, object, by way of 
demurrer to the bill, that the complainants have not sta- 
ted how they were appointed trustees of the church of 
the HolyConception, or how they became entitled to sue 
for the premises and rents that they seek to recover. 
And neither denying or admitting the period of the erec- 
tion of a parish church at Mobile, and the induction of a 
pastor therein, as stated in the bill, they require the 
plaintiffs to prove the same. 

The defendants deny that the charter granted by the 
Company of the Indies, ordered the erection, at that point, 
of a parish church with a parsonage-house, to enjoy and 
possess all the incidents appertaining to a parish and 
parsonage-house, under the then existing laws of France. 
They insist, that that company was entirely of Spanish 
origin and institution, and that consequently, its actings 
and doings, were not approved by the King of France. 

The defendants further state, “that they have under- 
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stood, and believe, that a Catholic church was erected at 
Mobile, on, or about the day of , by the King 
of France, whilst under his dominion, but not on the 
same lands now claimed by the said complainants of 
these defendants, but in a different part of the city of 
Mobile.”. They deny that the church and establishment, 
as alleged by the plaintiffs, continued under the succes- 
sive governments, until the filing of their bill. 

They admit the execution of a deed of conveyance in 
seventeen hundred and ninety-two, but that the transla- 
tion accompanying the plaintiffs’ bill is correct, they ex- 
plicitly deny, yet exhibit with their answer, a transla- 
tion, not materially variant, and insist that the legal ef- 
fect thereof, under the Spanish government, was not to 
convey the lots embraced by it to the King of Spain, in 
trust for the Catholic church; but, on the contrary, they 
aver, that according to the laws, usages and customs of 
the Spanish government, in force at the time of the exe- 
cution of the deed, the title to the lots vested in the King, 
for the purpose of building thereon a parochial church, 
and dwelling house for the officiating priest; and also 
that he might possess, sell or alienate them, at his sovereign 








pleasure. 

The defendants further answer, that they have been 
informed, and believe, that at the time of the execution of 
the deed, the Spanish law then in force, authorised any 
One, with the permission of the bishop, to erect a church; 
that he who built a new church, was bound to give to 
it certain landed property, out of the rent of which, the 
priest was to live, &c. 

That if the King of Spain, at the time he purchased 
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the premises in dispute, through his agent, contemplated 
the erection thereon of a church, and house for the resi- 
dence of the officiating priest, yet he never divested him- 
self of the title thereto, in favor of the church, by making 
any manner of donation thereof, either with or without 
the assent of a bishop; but to the contrary thereof, the 
the title of the house, whilst the residence of the officia- 
ting priest, as well as the grounds and appertenances, 
continued and remained in him, (the King of Spain); and 
on the first day of June, eighteen hundred and seven, 
were sold at public auction, to the highest bidder, for 
cash, by order of the King, through the Intendant, as his 
representative. ‘That that sale was made at the instance, 
and with the approbation of the curate, who officiated 
as the regularly appointed priest of the Catholic church 
at Mobile; and Don Miguel Eslava, the ancestor of the 
defendants, being the highest bidder, became the pur- 
chaser of the premises, at eight hundred and five dollars, 
was put into the possession of the same by order of the 
Intendant, and continued the occupancy thereof until his 
death, an event which occurred in December, eighteen 
hundred and twenty-three, when the possession devolved, 
by law, upon the defendants, as his heirs. 

The defendants further answer, that their ancestor, 
—pursuant to the several acts of Congress, in relation to 
land claims south of the thirty-first degree of north lati- 
tude, and east of the island of New Orleans,—presented 
his claim to the property sued for, to the proper officers 
of the government, and that the same has been duly con- 
firmed. But they deny that the plaintiffs, or any other 
person, assuming to represent the interest of the Catholic 
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church at Mobile, did, at any time, assert any claim to 
the premises in dispute, before any person appointed en 
the part of the United States, to adjust the same. 

On the hearing, the plaintiffs gave in evidence, a trans- 
lation of the original deed of seventeen hundred and 
ninety-two, a copy of which accompanies their Dill. 
They also proved by Bishop Portier, the Catholie bishop 
of Mobile, “that certain books, being registers of births 
and marriages, kept by the-rectors of the church, pur- 
porting to be a register of marriages of the parochial 
church of the Most Holy Conception of the city of Mobile, 
from the year seventeen hundred and eighty-two, till the 
year eighteen hundred and thirty-eight;.also the book 
of registry of births, in the same church, from the year 
seventeen hundred:and eighty-one, till the year eighteen 
hundred and thirty-eight; and that he found them in the 
archives of the church, eleven years ago, when he be- 
came connected with it, and that he is the proper-custo- 
dian of the same. ‘These books were produced and ex- 
amined.” 

In order to relieve the plaintiffs from making proof to 
the point, it was admitted by the defendants’ counsel, 
that it was shown by the evidence for the defendants, 
that the “church and parsons house were built upon 
the ground in controversy, and occupied as such, from a 
period shortly after the deed to the King, in seventeen 
hundred and ninety-two, until the sale thereof by the 
Intendant.” 

The plaintiffs also gave in evidence, a copy of certain 
“Articles of Government and Constitution of: the congre- 
gation of the Roman Catholic church of the Holy Concep- 
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tion inthe city of Mobile, made and entered into, this 
twenty-first day of November, in the year of our Lord, 
one thousand eight hundred and twenty-two.” ‘These 
articles were certified on the sixteenth day of January, 
A. D. eighteen hundred: and thirty-eight, by the clerk of 
the County court of Mobile county, to have been regular- 
ly recorded in his office—but when they were recorded, 
is no where shown by the record. ‘They provide for the 





annual appointment of five trustees, for the management 
of the property and temporal interests of the church, and 
designate five individuals, who are to act as trustees, un- 
til superseded by an election—neither,one of whom cor- 
responds in name, to cither of the plaintiffisin this action. 
The-record does not inform us whether, between the 
time of the formation of the articles of government, §c. 
and the commencement of this suit, an election of trus- 
tees was made. 

On. the part of the defendants, the exhibits accompa- 
nying their answer, were given in evidence, viz. a trans- 
lation of the deed of seventeen hundred and ninety-two, 
and the proceedings in regard to the sale of the property 
in question, under the authority of the Intendant of the 
province of West Florida—the purchase and payment 
for, and on account of, Don Miguel Eslava—the order 
for, and delivery of, possession to him. These documents 
show that an investigation was ordered by the Intend- 
ant, with a view to ascertain the expediency of a sale, 
and that the sale was ordered, upon the enquiry having 
determined the measure to be proper; they further show, 
that these proceedings were had at the instance, and 
with the approbation of, the then officiating curate. 
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It was also proved, by a deposition, taken at the in- 
stance of the defendants, that the Intendant of the pro- 
vince, was vested with the authority ‘of disposing of all 
crown lands, within his jurisdiction. And further, that 
the powers and privileges of the church, “ were by no 
means so extensive in the province, as in other parts of 
the Spanish dominions. Here, it levied no titles—here, 
it exercised no inquisitorial powers—here, its ministers 
were made stiffendiaries of the crown, from whose treasu- 
ry they received an annual salary, and had, besides that, 
no source of income, except their fees on marriages, chris- 
tenings, and so forth. I add, moreover, (says the wit- 
ness,) that the sale of the property in question, took place 
in Pensacola, during my residence there, a short time 
before I removed to Mobile; that it was public and no- 
torious, and no one, to my knowledge, ever questioned 
the authority by which it was made, and that thereaf- 
ter, and during the whole time that the Spanish govern- 
ment exercised authority here, a house was rented by 
the crown, for the residence of the curates, as I have un- 
derstood from the curates themselves, from the officers in 
charge of the treasury department, and from some of the 
owners of those houses.” 

It is needless to notice, any farther, the evidence ad+ 
duced at the hearing, for quite enough of the record has 
been already cited, to discover the pertinency of the epin- 
ion of the court. . 

The judge of the Circuit court rendered a decree dis- 
missing the complainants’ bill, at their costs—from which 
they have’ prosecuted a writ of error to this court. 
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J. A. Campbell, for plaintiffs in error. 
Stewart, contra. 


COLLIER, C. J— The plaintiffs admit, that they do 
not sue as a corporation, under the act “ to incorporate 
and empower religious societies of every denomination 
to hold real estate,” passed in 1819. . It seemed to be con- 
ceded in the argument, that the powers conferred upon 
the corporation, under that statute, does hot invest it; as 
such, with the right to all property, of which the Catho- 
lic church at Mobile may have been the proprietor under 
the Spanish government. And the only purpose proposed 
by the introduction of the recorded. articles of govern- 
ment; and the names of the trustees, was to show that.the 
church of the Holy Conception had a “continuous exis- 
tence.” : 

The plaintiffs, then, having disclaimed ea‘corporate ex- 
istence, we are to-enquire whether the allegations in 
their bill, and the proof upon the record, show that their 
individual interest in the subject matter of the contro- 
versy, is such as to entitle them to be heard. 

In the commencement of their bill, after setting forth 
their‘names, they style themselves “ trustees of the church 
of the Holy Conception in the city of Mobile.” How they 
became trustees, and what their powers, we are not in- 
formed. Itis not admitted,in the answer, that.the plain- 
tiffs are entitled to the character they assume, but, on the 
contrary, the defendants protest against the assunmiption 
as unauthorised, while they insist, that the. plaintiffs 
should have shown how they became trustees, or by 
what authority they litigate the several matters. stated 
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in their bill. The defendants, by questioning the suffi- 
ciency of the bill in this particular, do not relieve the 
plaintiffs from the necessity of showing their interest in 
the property in controversy. It is immaterial what may 
be the rights of the church, they cannot be adjudicated 
at the instance of persons who discover no interest in 
their adjustment. It is not enough for a plaintiff, in an 
ejectment or trespass to try titles, to prove that the de- 
fendant had no title; but that it is vested in a third per- 
son, disconnected with either party—the plaintiff must 
go farther, and trace a title directly to himself. Asa@ 
question of morals, the party in possession of property 
belonging to another, has as good right to retain it, as 
any one else whose title is no better; and if it were al- 
lowable, to dispossess him at the suit ef any one who 
might sue, without reference to the question of right, liti- 
gation the most vexatious would ensue: the successful 
plaintiff might, in turn, be ejected by one having no bet- 
ter title than himself, and the courts of judicature be em- 
ployed in adjudging controversies, profitless in them- 
selves, and inconclusive of rights. 

t cannot have been supposed, that the want of a di- 
rect denial by the defendants, of the plaintiffs’ interest in 
the controversy, dispensed with the necessity of proof to 
that point by the latter. True, it has been held, that 
where a matter is alleged by the bill, to be peculiarly 
within the knowledge of the defendant, and he neglects 
to answer the allegation, his silence shall be construed 
into an admission of its truth—(Thorington vs. Carson 
et al. 1 Porter’s R. 257); yet the present question is en- 
tirely dissimilar—the defendants are not charged, nor 
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can they be presumed to be peculiarly conversant of the 
plaintiffs’ character, but the plaintiffs must know whe- 
ther they are entitled to sue, or, at least, must have the 
proof within their own reach, by which that question 
may be determined. It is not only necessary for the 
plaintiffs to show that the defendants are answerable to 
the cause of complaint alleged against them, but they 
must also prove, that they are answerable to them. 

But it is argued for the plaintiffs, that it is sufficiently 
shown, that they are members of the Catholic church, at 
Mobile, and, as such, may, in virtue of a community of 
interest in the property of the church, sue on behalf of 
themselves, and others. Without controverting the con- 
clusion of the argument, we think the premises are not 
sustained by*the record. ‘The description of themselves 
as trustees, we have seen, does not dispense with proof 
of the fact. In looking over the signatures of the male 
members of the church, to the articles of government, we 
find two or three names, corresponding with the names 
of as many of the plaintiffs; yet, if that paper were to 
be regarded as evidence, for all purposes, it would not 
prove that any of the plaintiffs were members of the 
church of the “Holy Conception ;” for it often happens, 
that different persons bear the same name, so as to make 
it unsafe to infer an identity of the person, from an iden- 
tity of name. There can, indeed, be no necessity for re- 
sorting to such proof to establish the plaintiffs’ member- 
ship—if it really existed, it was susceptible of the clearest 
demonstration, either from the knowledge of witnesses, 
or else from the church registry, connected with such tes- 
timony. . 
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The case of Beatty § Ritchie vs. Kurtz et al. (2 Peters, 
566,) on the point we are considering, is very dissimilar 
from the present. The court there say, that “the only 
difficulty is, whether the plaintiffs have shown in them- 
selves, a sufficient authority, since it is not evidenced by 
any formal vote or writing. If it were necessary to de- 
cide the case on this point, we should incline to think, 
that under all the circumstances, it might be fairly pre- 
sumed. But it is not necessary to decide the case on this 
point; because, we think it one of those cases, in which 
certain persons, belonging to a voluntary society, and 
having a common interest, may sue in behalf of them- 
selves, and others, having the like interest, as part of the 
same society ; for purposes common to all, and beneficial 
to all.” 

In that case, it was shown by the evidence, that the 
Lutherans, in Georgetown, (the place where the proper- 
ty in dispute was situated,) had been in possession of the 
lot, though they never had been incorporated: that the 
congregation “consisted of a voluntary society, acting in 
its general arrangement, by committees and trustees, 
chosen from time to time, by the Lutherans belonging to 
it. There do not appear to have been any formal re- 
cords kept of their proceedings; and there have been pe- 
riods of considerable intermission in their appointment 
and action. ‘There is no other proof that the plaintiffs 
are a committee of the congregation, than what arises 
from the statement of witnesses, that they were so chosen 
by a meeting of Lutherans, .and that their appointment 
has always been acquiesced in by the Lutherans, and 
they have assumed to act for them, without any question 
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of their authority: that they are themselves Lutherans, 
living in Georgetown, and forming a part of the volun- 
tary society, is not disputed.” These circumstances, we 
think, very clearly show the interest of the persons un- 
dertaking to represent the church—their appointment as 
trustees, and the recognition of their acts, by the Luther- 
ans. ‘They court were, then, right, in saying, if it were 
necessary, they would be inclined to presume the autho- 
rity of the “ plaintiffs” tosue. But, in the case at bar, 
there is no proof, either direct or indirect, that the plain- 
tiffs are trustees of the Catholic church at Mobile, that 
they are members of the same, or have an interest in the 
decision of the matters stated in their bill; so that the 
decree of the Circuit court, for the defect of proof in this 
particular, would seem to us to be defensible in law. 

We might here close this opinion, but as it may be 
more satisfactory to the parties, to learn our views of 
the law upon the substantial merits of the case, we will 
examine the pretensions of the plaintffs still further; and 
we will enquire, 

First—Had the Catholic church at Mobile, in eighteen 
hundred and seven, or at any time previously, an equita- 
ble title to the lots conveyed by the deed of seventeen 
hundred and ninety-two, to the King of Spain? 

Second—Was there such a dedication of the lots to the 
use of the church, as to invalidate the sale made by the 
Intendant of the province, in eighteen hundred and se- 
ven? 

1. We propose to consider this question, in reference 
to the principles which govern analagous cases in equity, 
as these are not materially variant, so far as the interest 
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of the church is concerned, from the rules of the civil law, 
in force, to some extent, at Mobile, during the time the 
Spanish authorities exercised the government of the pro- 
vince. 

From the deed, we learn that the King of Spain, 
through the Intendant, &c. of the province of Louisiana, 
purchased the property embraced by it, and paid for the 
same “in cash, from the Royal chests,” and received a 
conveyance therefor, “for the purpose of building there- 
on a parochial church, and dwelling house for the offici- 
ating priest.” If the King was bound, in moral duty, to 
have thus provided for the church, he might, perhaps, 
have been regarded as a trustee in the purchase; but 
none of the citations from the Partidas, which have been 
made by the plaintiffs’ counsel, or the evidence in the re- 
cord, show any such duty to have been rested upon the 
crown of Spain. 

Courts of equity have exclusive jurisdiction over mat- 
ters of ¢rust; and will compel their performance, if a 
trustee is perverse or faithless—(2 Story’s Eq. 228, 229.) 
Trusts are either express or implied: the former are cre- 
ated by the direct and positive acts of the parties, by 
writing, or deed, or will. The language employed, in 
such cases, need not point out the very nature, character 
and limitations of the trust, in direct terms, ipsis verbis; 
if the intention to create it, can be fairly collected from 
the face of the instrument, it is sufficient; and the trust 
can be drawn, as it were, ex visceribus verborum. 

The words used in the deed, would indicate that it 
was contemplated by the Intendant, at the time of the 
purchase, to appropriate the lots to the purposes of the 
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church, yet there is nothing in the deed, which would 
oblige him thus to use them; and there is no authority 
for implying a covenant to hold them for the benefit of 
the church: such a covenant might well be implied, if 
the purchase had been made with the funds of the church 
—but clearly not, where the “ Royal chests,” alone, had 
contributed the means of payment. This conclusion re- 
sults from certain analagous rules, which apply to im- 
plied trusts—thus, if a man buys land in the name of 
another, and pays the consideration money, the land 
will generally be held by the grantee, in trust for the 
person who paid the consideration—(2 Story’s Eq. 443, 
444,445.) There are, however, exceptions to this rule; 
as, if a parent purchase in the name of a son, the pur- 
chase Will prima facie be presumed to have been intended 
as an advancement, so as to rebut the presumption of a 
resulting trust for the parent—(2 Story’s Eq. 445, 446.) 

So, also, if an agent or trustee, authorised to purchase 
lands for another, should purchase lands with the money 
of his principal, or cestui que trust, and take a convey- 
ance, in his own name, a court of equity would, in such 
a case, deem the property to be held asa resulting trust, 
for the person beneficially entitled—(2 Story’s Eq. 456, 
457.) 

Independent, however, of the absence of words crea- 
ting an express trust, or authorising its implication, the 
deed itself negatives the idea, that it was intended to 
create a trust in favor of the church. The lots were 
conveyed to His Catholic Majesty, with the express sti- 
pulation, that he might “possess, sell, or alienate them, 
at his sovereign pleasure.” How could this be done, if 
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immediately upon the consummation of the purchase, 
the King became a mere trustee, and the church the be- 
neficiary ? 

But, if the pretensions of the plaintiffs were sustained 
by the laws which were applicable to the church in Old 
Spain, they could not be recognised here. The control 
accorded to the Spanish monarchs, over the clergy and 
church in America, are utterly opposed to the claim set 
up by the plaintiffs. Notwithstanding the veneration 
which the Spaniards have manifested for the Holy See, 
the vigilant and jealous policy of Ferdinand, early 
prompted him to take precautions against the introduc- 
tion of the papal dominion in the New World. For that 
purpose, he obtained from Alexander VI, a grant to the 
crown, of the tithes, in all the newly discovered coun- 
tries, on condition that he would provide for the religious: 
instruction of the natives. Soon after, Julius II conferred 
on him, and his successors, the right of patronage, and 
the absolute disposal of all ecclesiastical benefices there.. 
The Pontiffs, unacquainted with the value of what Fer- 
dinand demanded, bestowed these donations with an in- 
considerate liberality, which their successors have oftem 
lamented, and wished to re-call. In consequence of 
those grants, the Spanish monarchs became, in effect, the 
heads of the Catholic church, in their American posses- 
sions—In them, the administration of its revenues was: 
vested—their nomination of persons to supply vacant be- 
nefices, was instantly supplied by the Pope—thus, in all 
Spanish America, authority, of every species, centred in 
the crown—there, no collision was known between spi- 
ritual and temporal jurisdiction: the King is the only 
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superior—his name was alone heard of, without looking 
to a dependence upen any foreign power. Papal bulls 
were not recognised as of any force in America, until 
they had been examined and approved of, by the Royal 
Council of the Indies; and if any bull was surreptitious- 
ly introduced and circulated in America, without obtain- 
ing that approbation, ecclesiastics Were required not only 
to prevent it from taking effect, but to seize all the co- 
pies of it, and transmit them to the Council of the Indies 
—(Robinson’s Am. 360, 362; Prescott’s Ferdinand and 
Isabella, 492, 493.) Thus limited was the papal juris- 
diction in the Spanish possessions in America: 

If it were material, we would presume, that the In- 
tendant.of the province of West Florida possessed the 
power necessary to have authorised the enquiry and de- 
cree, for a sale of the parsonage and church lots, on the 
ground, that he was a public officer of his government, 
and the act was seemingly regular—(United States vs. 
Arredondo and others, 6 Peters’ Rep. 727, 728; New Or- 
leans vs. The U. States, 10 Peters’ Rep. 727.) 

2. That property may be dedicated to public or reli- 
gious uses, is well established, both in the civil and com- 
mon law—(The Town of Pawlet vs. Clark, 9 Cranch, 
292; Beatty 4 Ritchie vs. Kurtz et al. 2 Peters, 583; 
City of Cincinnati vs. The Lessee of White, 6 Peters, 435; 
New Orleans vs. The United States, 10 Peters, 712; Bar- 
clay et al. vs. Howell’s Lessee, 6 Peters, 498.) In order 
to sustain a dedication of property, it is not necessary 
that there should be a certain grantee, to whose use it is 
made, nor is it essential that the right of use should be 
vested in a corporate body; it may exist in the public, 
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and have no other limitations than the wantsof thé 
community at large. In the case of urban property, the 
dedication of ground to the use of streets, commons, and 
for charitable and religious purposes, may be shown by 
a plat, or plan of survey, by maps, and by use appropri- 
ate to the object for which it was originally destined: 
In the case before us, it cannot be pretended, that these 
in dicia combine to divest the title of the King of Spain; 
and to vest the right of use inthe church. The plaintiffs 
insist, that the dedication is sufficiently shown by the 
erection of the church and parson’s house on the lots, and 
their occupation, for thirteen or fourteen years: The 
law does not prescribe an exact period, beyond which the 
original proprietor shall not withdraw property from a 
religious or charitable use, to which he has destined it; 
or after which the presumption in favor of its dedication 
shall be conclusive. True, the facts in the record, unex- 
plained by other proof, afford a presumption, that the 
lots in dispute had been appropriated to the purposes of 
religion, yet they are entirely outweighed by the testi- 
mony on the part of the defendants. ‘The petition of 
the curate to the Intendant of the province, asking that 
the parsonage be repaired, or if that be judged inexpedi- 
ent, that it be sold; the evidence, in the deposition of the 
defendants’ witness, that the erown rented a house for 
the residence of the curate, &c.; the Intendant’s decree, 
made upon a formal examination, directing a sale; the 
acquiescence, at the time, and for near twenty years 
thereafter; in the regularity of the decree, and the pro- 
ceedings under it,—all serve to show, that the property 
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was only dedicated to the uses of the church, during the 
sovereign pleasure of the King. 

The case of Beatty & Ritchie vs. Kurtz et al. (2 Peters’ 
Rep. 566,) is unlike the present. In that case, it appeared 
that the lot had been marked in the original plan of an 
addition to Georgetown, “ for the Lutheran church,” and 
been used by the German Lutherans of the town, from 
a period immediately after its dedication, and upwards 
of fifty years, as a place of burial; that they erected on 
it a school-house, which was occasionally used as a 
church, but which had gone: to decay, and no church had 
been since re-built. The Lutherans, however, still ex- 
ercised acts of ownership, for the protection of the pro- 
perty, and contemplated, when practicable, the erection 
of achurch thereupon. The original proprietor always 
acquiesced in their possession, and after his death, his 
son and heir declared his readiness to perfect their title. 
Here was a clear case of dedication, as shown bya 
“map,” prepared before the sale of the lots, and long and 
uninterrupted use, coupled with the silent, as well as de- 
clared acquiescence of all persons interested—which evi- 
dences do not exist in the present case. And in the ca- 
ses cited from 6 and 10 Peters, the evidence to show a 
dedication is not less satisfactory, than in the.case of the 
Lutheran church. 

Other questions, interesting in themselves, have been 
discussed at the bar, but their decision is rendered unne- 
cessary, by the view already taken of the case—and our 
conclusion is, that the decree of the Circuit court must be 
affirmed. 
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M’VAY VS. BLOODGOOD. 


1. The proceeds of the sale of property, conveyed by deed of 
trust, must be applied as provided for in the deed. 


2. Therefore, where property was conveyed by deed of trust, to 
secure the payment of notes falling due at three, six, nine and 
twelve months, as they severally fell due, the property being 
insufficient to pay all the notes, those first falling due, were en- 
titled toa preference; and this right attached to them in the 
hands of an assignee. 


Error to Mobile Circuit court. 
Assumpsit, for money had and received—tried by Har- 


ris, J. 


Dunn, for plaintiff in error. 
J. A. Campbell, contra. 


ORMOND, J.—This was a case agreed. The material 
facts are, that one George W. Sinclair, being indebted to 
one Thomas R. Bolling, in the sum of eight thousand 
dollars, executed four several promissory notes, for two 
thousand dollars each, payable at three, six, nine and 
twelve months after date; and to secure their payment, 
conveyed to Abner S. Lipscomb, certain personal proper- 
ty, in trust, to secure to Bolling the payment of the said 
promissory notes. 

The first of said notes was paid: the second note was 
by Bolling endorsed to one Fearn, for a valuable conside- 
ration, who endorsed it to the defendant in error; and 
afterwards, the remaining two notes were by Bolling 
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transferred to the plaintiff in error, between whom and 
Bolling, an instrument was then executed, by which all 
the interest of Bolling in the trust, and executed to secure 
the payment of the said notes, was transferred to the 
plaintiff in error. 

The trustee sold the property conveyed by the deed of 
trust, for twelve hundred dollars, and paid over the mo- 
ney to the plaintiff in error. 

The court below determined, that Bloodgood, the as- 
signor of the second note, was entitled to the fund; and 
of that opinion is this court. By the express stipulation 
of the deed of trust, the property conveyed by the deed 
of trust, was liable to be sold for the payment of the 
notes, as they severally fell due. There was, therefore, 
a priority of right to the avails of the property in the 
holder of the notes due at three months after date, over 
the plaintiff, whose notes did not fall due until nine and 
twelve months. This is conclusively shewn by the fact, 
that on default of payment, the property might have 
been advertised and sold under the deed, before the other 
notes were due: this clearly establishes the prior right 
of the defendant in error; and this right, which existed 
against Bolling, he could not defeat by the transfer to the 
plaintiff in error, who can be in no better condition than 
Bolling. "here is no fraud alleged against the defend- 
ant in error, and the deed of trust, which recited that 
other notes were in existence, for which the property 
Was bound, was sufficient notice, at least, to put the 
plaintiff on enquiry. 

The precise question here decided, was thus deter- 
mined in the case of Gwathmeys vs. Ragland, 1 Ran- 
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dolph, 466; see also 1 Hopkins’ Chancery Rep. 569, wa 
5 Johnson’s Chan. 241, Clover vs. Dickinson. 
Let the judgment be affirmed. 


ASHBURNE US. GIBSON’S ADN’R. 


1. A prosecution for bastardy may be compromised, and the 
compromise will be a sufficient consideration to sustain an ac- 
tion on a promissory note, and is governed by the same rules 
applicable to other cases of contract. 


Error to Madison County court. 

Assumpsit on a promissory note. Verdict and judg: 
ment for plaintiff below. 

This was an action on a promissory note, given to the 
party injured, pursuant to an agreement for compromis. 
ing a prosecution for bastardy; and from the bill of ex- 
ceptions, it appeared, that on the trial of the cause, it 
was proved, that the prosécution was carried on to con- 
viction against plaintiff in error after the compromise, by 
a third person, but in carrying on the prosecution, the 
payee of the note, according to her agreement, had no 
agency, and died before a conviction was had. Plaintiff 
in error resisted a recovery on the note, on the ground, 
that the consideration was illegal, and that, in conse- 
quence of the conviction, there was a failure of conside- 
ration ; but the court held the consideration to be legal, 
and charged the jury, that if the prosecution was carried 
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on, without the participation of the payee of the note, 
after its execution, the consideration had not failed—all 
of which was now assigned for error. 


McClung, for plaintiff in error. 
Robinson, contra. 


GOLDTHWAITE, J.—It is very properly admitted, by 
the counsel for the plaiutiff in error, that he cannot suc- 
ceed on the first point presented by this case, unless the 
decision of this court, in the case of Robinson vs. Cren- 
shaw, (2 Stew. & Por. 276,) shall be overruled, as the 
precise question now raised, was then determined.— 
Whatever doubts we might entertain, if the question was 
res integra, We feel constrained to abide by that decision, 
and are not disposed to re-consider it. 

As a compromise of a prosecution of this description, 
is a sufficient consideration, in law, to uphold a promis- 
sory note, the other question, as to the failure of its con- 
sideration, must be governed by the same rules as are 
applicable to other cases of contract. 

The contract between theSe parties was reduced to 
writing, and being before the County court, its duty was 
to determine and pronounce on the legal effect, which 
was to be ascertained from the plain and obvious mean- 
ing of the terms used. It cannot be denied, that if the 
plaintiff’s intestate had stipulated, as the consideration 
of the notes, that the bastardy suit should be dismissed, 
or that no new suit should be commenced or prosecuted, 
that a failure of consideration would have ensued, if the 
suit was not dismissed, or was subsequently renewed ; 
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but she stipulates for nothing of this description; she 
does not undertake to be active in causing the prosecution 
to cease, and the utmost effect which can be given to the 
terms of the contract, so far as she was concerned, is, 
that she should remain passive. It cannot be disputed, 
under the decision of the case of Robinson vs. Crenshaw, 
that if this compromise had been made known to the 
County court, on the trial of the bastardy suit, it would 
have constituted a material feature in that case, and 
ought, and doubtless would have had its proper weight, 
on the discretion of the court. There being no stipula- 
tions on the part of the intestate, to cause the prosecution 
to cease, and it having been shewn, that she had no 
agency in conducting it, subsequent to the execution of 
the notes, there were no facts in evidence before the ju- 
ry, from which a violation of her contract could be in- 
ferred ; and the County court was correct, in deciding, 
that the prosecution of the suit, under the circumstances 
disclosed, did not cause a failure of the consideration of 
the note sued on. 

There is no error in the record, and the judgment is 
affirmed. 
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GAUSE & WIFE US. HUGHES, BY HIS GUARDIAN, &C. 


1. Semble—at commén law, an action to recover a legacy, may 
be maintained upon an express promise, founded on a sufficient 
consideration; and it is clear, that such an action is authorised 
by the act of 1806, entitled “an act concerning wills and tes- 
taments ; the settlement of intestates’ estates ; and the duty of 
executors, administrators and guardians.” 


2. A demurrer to a declaration, which alleged that the defendants 
were appointed and qualified as executors of the will of the 
testator, and as such, received assets sufficient to pay all the 
debts and legacies with which the estate was chargable; and 
in consideration, &c. undertook, &c. to pay the plaintiff a le- 
gacy bequeathed to him, &c. admits an express promise. 


3. And it is not necessary, that the declaration, in such case, 
should allege a special demand—the licet sepius requisitus 
is sufficient; nor is it necessary that a demand subsequent to 
the promise, should be proved on the trial. 


4. On objection to the declaration, that there was no one compe- 
tent, in law, to claim the benefit of the promise, at the time it 
was made, the court held, that under a declaration, commenc- 
ing as follows—“Alfred J. Hughes, by John R. Fleming, his 
guardian, who is admitted by the court here, to prosecute for 
the said Alfred J. Hughes, who is an infant, within the age of 
twenty-one years, by attorney, complains, &c.”—they would 
intend, 1. That Fleming was the general guardian of Alfred 
J. Hughes; 2. That the promises made by the executor and 
executrix, to pay the legacy of Hughes, the ward, was effectual 
in law. 


Error to Montgomery Circuit court. 

Assumpsit.—The defendant in error, by his guardian, 
brought an action of assumpsit against the plaintiffs, in 
the Circuit court of Montgomery. In his declaration, he 
alleges that one Elizabeth Hughes, did, on the twenty- 
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eighth day of September, in the year one thousand eight 
hundred and thirty-six, by her last will and testament, in 
writing, amongst other things, will and devise, give and 
bequeath, to the plaintiff, the sum of two thousand 
dollars, and did appoint Eliza Gause, (then Eliza . 
Hughes,) executrix of her will. She then proceeds to de- 
Clare as follows: “And the said Elizabeth, afterwards, 
to wit, on the day of December, in the year of 
our Lord, one thousand eight hundred and thirty-six, to 
wit, in the county aforesaid, died, without altering or re- 
voking her said will and testament, as to the said be- 
quest. And the said Eliza Gause, (then Eliza Hughes,) 
afterwards, to wit, on the twenty-first day of December, 
A. D. eighteen hundred and thirty-six, in the county 
aforesaid, took upon herself the burden of the execution 
of the said last will and testament, by virtue of letters 
testamentary, granted by the County court of Montgo- 
mery county, exercising the jurisdiction of an Orphan’s 
court. And the said plaintiff avers, that divers goods and 
chattels, of the said Elizabeth Hughes, of great value, to 
wit, of the value of thirty thousand dollars, to wit, on 
.the day and year aforesaid, in the county aforesaid, came 
to the hands and possession of the said Eliza Gause, 
while sole and unmarried, and into the hands and pos- 
session of the said defendants, since their intermarriage, 
to be administered ; which said goods and chattels were 
more than sufficient to pay the just debts and legacies, 
and funeral expenses, of the said Elizabeth Hughes, and 
the charges of proving the said last will and testament, 
to wit, in the county aforesaid—of all which said pre- 
mises, the said defendants, then and there, had notice: 
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by reason of which said several premises, the said Eliza 
Gause, executrix as aforesaid, after the death of the said 
Elizabeth Hughes, and whilst she was sole and unmar- 
ried, and the said defendants, since their intermarriage, 
then and there became liable to pay to the said plaintiff, 
the said sum of two thousand dollars, so bequeathed as 
aforesaid, by the said Elizabeth Hughes, whenever there- 
to afterwards requested: and being so liable, she, the 
said Eliza Gause, executrix as aforesaid, whilst sole and 
unmarried, and the said defendants, since their inter- 
marriage, undertook, and then and there promised the 
said plaintiff, to pay him the said sum of two thousand 
dollars, whenever thereunto afterwards requested; yet 
the said Eliza Gause, executrix as aforesaid, after the 
death of the said Elizabeth Hughes, whilst she was sole 
and unmarried, and the said defendants, since their in- 
termarriage, have not, nor hath either of them, as yet, 
paid the said sum of two thousand dollars, so bequeathed 
as aforesaid, although often requested so to do, but the 
same to pay, or any part thereof, the said Eliza Gause, 
whilst she was sole and unmarried, and the said defend- 
ants, since their intermarriage, have hitherto wholly ne- 
glected and refused,” &c. To this declaration, there was 
a demurrer and joinder; which being overruled, the case 
was submitted to a jury, 0n an issue of fact, who return- 
ed a verdict in favor of the plaintiff below, for the amount 
of his legacy, and interest—and judgment having been 
rendered accordingly, a writ of error has been prosecu- 
ted to this court, for its revision. 




































Dargan, for plaintiffs in error. 
J. A. Campbell, contra. 
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COLLIER, C. J.—It is objected to the proceeding in 
the Circuit court, that that court should not have over- 
ruled the demurrer to the declaration. This objection 
makes it necessary to consider, to some extent, the juris- 
diction of couris of law, in the recovery of legacies. 

It is said, that originally, the jurisdiction over personal 
legacies, pertained to the temporal courts of the common 
law, or that it was a jurisdiction mizti fori, claimed and 
exercised in the County court, where the bishop and she- 
riff sat together. Afterwards, the ecclesiastical courts 
acquired exclusive jurisdiction over the probate of wills 





of personal property: and, as an incident thereto, they 
acquired jurisdiction (though not exclusive) over legacies 
—(1 Story’s Eq. 553.) 

It is clear, that no action would lie at the common law, 
to recover a legacy to which the executor had never as- 
sented—(2 Williams’ Ex’rs, 844; Deeks vs. Strutt, 5 T. 
R. 690; Farwell vs. Jacobs, adm’r, 4 Mass. R. 634; 1 Sto- 
ry’s Eq. 554; Ward on Leg. 363.) But if the legacy be 
specific, the assent of the executor vests the interest in the 
thing in the legatee, so that he may maintain a suit at 
law, for the recovery of the interest which has thus vest- 
ed—(Doe vs. Guy, 3 East, 123; Ward on Leg. 363; 
Young vs. Holmes, 1 Str. R. 70; 2 Williams on Ex’ors, 
1187, 1188.) 

In regard to pecuniary legacies, such is the conflict in 
judicial decision, that it is difficult to say whether, or 
under what state of facts, an action might be prosecuted 
at common law, for their recovery. The ground upon 
which the jurisdiction of the law courts has been doubt- 
ed or denied, is, that the restricted rules of procedure 
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which guide their action, necessarily inhibit them from 
imposing any terms upon the parties. Thus, if a lega- 
cy were bequeathed to the wife, it might be recovered 
by the husband, without making any provision for her, 
or her family; while a court of equity would require 
such a provision to be made. So, also, a recovery might 
be had of the executor, without requiring of the legatee 
a bond torefund, in the event of other liabilities than 
those then known, being discovered—requisitions pecu- 
liarly appropriate in chancery. These arguments are 
confessedly cogent, yet they have not always been re- 
garded as sufficient to divest, wnder all circumstances, the 
jurisdiction of courts of law, over the subject of legacies. 

In Atkins and wife vs. Hill, (1 Cowp. Rep. 284,) the 
plaintiffs declared against the defendant in assumpsit, 
stating that “James Clarke, &c. by his last will, &c. did 
give and bequeath to the plaintiffs wife, the sum of six- 
ty pounds, &c, and of his last will and testament, made 
the said Charles Hill sole executor, &c. and the said 
Charles Hill took upon himself the burthen and execution 
of his said will. And the said pleintiffs further say, that 
divers goods and chattels, &c. afterwards, &c. came to the 
hands of the said Charles Hill, as executor of the said 
James Clarke, which said goods and chattels were more 
than sufficient to satisfy and pay all the just debis and le- 
gacies Of the said James Clarke, &c. of which the said 
Charles Hill then and there had notice: by reason of which 
said premises, the said Charles Hill became liable to pay 
to the said plaintiffs, the said sum of sixty pounds, and be- 
ing so liable, he, the said Charles Hill, in consideration 
thereof, after wards, gc. undertook, and faithfully promised 
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to pay them the said sum of sixty pounds, whenever,” 
&c. Tothis declaration, the defendant demurred gene- 
rally. On argument, it was objected, that an action on 
the case would not lie for alegacy issuing out of personalty 
—that a court of law could not do substantial justice be- 
tween the parties, by imposing conditions upon the le- 
gatee, &c. It was answered, that the old books of en- 
tries, as well as some of the older reports, furnished cases 
where actions of debt, &c. were maintained for legacies 
—the facts, viz., that the defendant was executor, and 
had assets, &c. are a sufficient consideration for a promise 
—that the promise was express, and so admitted by the 
demurrer. Lord Mansfield delivered the opinion of the 
court of King’s Bench, and remarked, that the argument 
in favor of the exclusive jurisdiction of the spiritual 
courts, would go to prevent the intervention of chancery 
—that if debts should appear, after the payment of a le- 
gacy, the legatee would be bound to refund, whether he 
gave security or not, for, in such case, the payment would 
be made under a misapprehension of fact; and he added, 
“but if justice required it, this court would make the 
plaintiff’s giving an indemnity, a condition of his reco- 
vering. There are many cases where this court has 
made parties give indemnity.” He admitted, that the 
law in regard to legacies was made in the ecclesiastical 
court, and would be applied in equity, as well as at law, 
in cases in which these latter courts exercised jurisdic- 
tion. . 

The Lord Chief Justice, then addressing himself to the 
case stated in the declaration, observed, that the defend- 
ant was sought to be charged, not upon the ground, that 
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a sufficiency of assets liad come to his hands, to enable 
him to pay all the debts and legacies of the estate; but, 
because all this was true, and in consideration thereof, 
he undertook and promised to pay the legacy in question 
—the consideration was adequate—the payment might 
have been coerced in equity, and it is well settled, that 
not only an equitable demand, but a moral duty, will 
uphold an express promise. 'There was no necessity for 
going into equity—the object proposed by a resort to that 
tribunal, was to coerce an assent. Here was not a mere 





assent, but the demurrer admitted there was a promise, 
which must be intended to be true. 
In the next case, (Hawkes and wife vs. Saunders, l 
Cowper’s Rep. 289,) Lord Mansfield and Mr. Justice Bul- 
jer, each delivered opinions, in which they re-affirm every 
thing that was said by the former, touching the declara- 
tion in Atkins and wife vs. Hill, and perhaps went far- 
ther, even intimating, that an action might be maintain- 
ed, where there Was no express promise, and that it was 
probable, a sufficiency of assets to pay debts, §c. would war- 
rant its implication. 
In Deeks and wife vs. Strutt, (5 T. R. 590,) the decla- 
ration was similar in form to that in Atkins and wife 
vs. Hill. The defendant pleaded the generalissue. There 
was no proof of an express promise to pay the legacy, 
but it was shown that the defendant was possessed of a 
sufficiency of assets, and the question was, could the ac- 
tion be maintained? Lord Kenyon was of opinion, that 
no action, till lately, (except one in the time of the com- 
monwealth,) for a legacy, had been supported in a court 
of law, and to uphold the one before him, would be at- 
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tended with the most pernicious consequences. He re- 
pudiated the argument in favor of such suits, founded in 
convenience and justice, and argued to prove, that the 
jurisdiction exercised by courts of equity, was both more 
convenient and just—that there, settlements could be 
framed, so as to protect the interests of the wife, and of 
families—but a court of law possessed not the power to 
do this, though ruin were to result from its omission. 
The Lord Chief Justice was sustained by Mr. Justice 
Ashurst, and Mr. Justice Grose concurred fully in the 
judgment of the court, expressing, as the ground of his 
opinion, that there was no evidence of an express pro- 
mise, and that an implied promise, would not sustain the 
action. 

Though in the case of Hawkes vs. Saunders, an ez- 
press promise Was proved, yet Lord Mansfield went so far 
as to declare, that “where a man is under a legal or 
equitable obligation to pay, the law implies a promise, 
though none was ever actually made.” Again: “An ex- 
ecutor, who has received assets, is under every kind of 
obligation to pay a legacy. He receives the money by 
virtue of an office which he swears to execute duly. He 
receives the money as a trust or deposit, to the use of 
the legatee. He ought to assent, if he has assets. He 
has no discretion or election. He retains what belongs 
to the legatee, and therefore, owes him to the amount.” 
There can be no question, that it was the Lord Chief 
Justice’s opinion, that the law would imply a promise 
to pay a legacy, upon proof of a sufficiency of assets, 
and that consequently, an action of assuwmpsit would lie 
for its recovery. In regard to his decisions in general, it 
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may be remarked, that they are distinguished by the 
most enlarged principles of justice—often discarding the 
narrow rules, which controlled the action of the daw /fo- 
rums, and as if he disdained the trammels which inhibi- 
ted him from administering the law in its purity, he 
would overleap the barriers of equity jurisdiction, and 
thus admeasure complete right. Lord Kenyon, in this re- 
spect, was the opposite of Lord Mansfield. It was his 
great desire to keep up the ancient distinctions between 
Equity and Law, so that each court might perform its 
appropriate functions. Hence it is, that in Deeks vs, 
Strutt, he considers that the maintenance of an action at 
law for a legacy, is an innovation upon the common law, 
of a recent date. Lord Kenyon, too, like his great pre- 
decessor, went farther than the decision of the case before 
the court required. Not contented, merely to decide that 
assumpsit Would not lie for the recovery of a legacy, up- 
on proof that the assets which came to the executor’s 
hands, were ample—he strongly intimates that the ac- 
tion could not be maintained, though the promise were 
express: and to this intimation, have the courts at West- 
minster accorded the weight of authority—(See 7 B. ¢& 
C. Rep. 544, by Littledale, J. in Jones vs. Tanner; Johnson 
vs. Johnson, 3 Bos. & Pul. Rep. 169. 

Thus stands the question, upon authority, in England. 
Mr. Justice Story, after noticing the cases cited from 
Cowper, observes: “ but these cases have not been deci- 
ded upon satisfactory principles; and though they have 
not been directly overturned in England, they have been 
doubted and disapproved by elementary writers and 
judges”—(1 Story’s Eq. 554; see further, The Mayor of 
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Southampton vs. Graves, 8 T. R. 593; Dyer’s R. 264, pl: 
41; Moore’s R. 917; Hob. R. 265; T. Raym. R: 28.) 

It is worthy of remark, thatin none of the old cases 
cited from the English books, was the action founded 
upon an express promise; so that not only these, but the 
later case of Deeks vs. Strutt, may be reconciled with the 
cases in Cowper, as to the points adjudged, and differ 
only as to the general reasoning employed. 

In several of the States of the Union, it has been held 
that an action will lie for the recovering of a legacy, 
founded on an express promise, independent of a statute 
—(Beecker vs. Beecker, 7 Johns. R. 99; Clark; adm’r, &c. 
vs. Herring, 5 Binney’s Rep. 33; McNeil vs. Quince, 2 
Hayw. R. 153.) In New York, even previous to the de- 
cision in Beecker vs. Beecker, a statute was enacted, 
vesting the courts of law with jurisdiction over the sub- 
ject of legacies, to some extent; yet, in that case, Mr. 
Chief Justice-Kent, who delivered the opinion of the court, 
took no notice of the act, but reasons to prove that the 
action was maintainable at common law. He defends 
the cases of Atkins vs. Hill, and of Hawkes vs. Saunders, 
and contends that the great argument of Lord Kenyon, 
in Deeks vs. Strutt, if carried out, would go to inhibit the 
voluntary payment of a legacy by an executor. 

In Farwell vs. Jacobs, adm’r, (4 Mass. R. 634,) it was 
said, that “at common law, no action lies to recover a 
legacy, or damage for non-payment of it.” Yet, in that 
case, the action was sustained under the influence of a 
Statute of Massachusetts, which enacts, in general terms, 
that any person having a legacy given him, may sue for 
and recover the same at common law. ‘The court re- 
oP 71 
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marked: “In consequence of these statute provisions, 
legacies have always been recovered by actions at law, 
in which the legatee shows the bequest, the probate of 
the will, the official capacity of the defendant, and his 
reception of assets, making him liable to pay, of which 
the probate records are evidence; whence an action has 
accrued by law to the legatee, to demand and have the 
legacy of the defendant, and that he, after notice and de- 
mand, has refused to pay,” &c. But the same court, in 
a late decision, say “at the common law, an action lies 
for a legacy, on a promise to pay, there being a sufficien- 
cy of assets.” And further: “an assent will be presump- 
tive evidence of assets. By our statute, an action atlaw 
is given for a legacy. But this action will not lie, im- 
mediately on the death of the testator, because, it may 
not be known, whether there are assets sufficient for the 
debts, unless there is an assent”—(6 Pick. Rep. 129, An- 
drews, ex’r vs. Hunneman et al.) 

Thus far have we examined the question before us, 
with reference to the decisions made in the courts of 
England, or of our sister States. We will consider it 
now, in reference to our own statute. By the 42d see- 
tion of the act of the 10th February, 1806, entitled “an act 
concerning wills and testaments; the settlement of intestates’ 
estates; and the duty of executors, administrators and guar- 
dians,”—it is enacted, that “any person having a legacy 
bequeathed in any last will and testament, may sue for 
and recover the same, at common law”—(Aik. Dig. 183, 
s. 29.) No case has arisen, to render it necessary to 
decide how far we would go under this statute, to sus- 
tain suits at law for legacies; and as the present 
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case does not require, that in order to sustain the judg- 
ment of the Circuit court, we should consider that ques- 
tion,—Wwe will content ourselves with the remark, that if 
it be doubtful, whether at common law, an action lay 
upon an express promise, the statute cited places the 
right to maintain it beyond all doubt. 

In Pettigrew vs. Pettrigrew, (1 Stew. Rep. 580,) this 
court, under its first organization, determined, that how- 
ever questionable it might be, whether, according to the 
English common law, an action at law lay for the reco- 
very of a legacy, our statute had put that question at 
rest here. In that case, it was held, that a count in debt 
in the usual form, for money had and received, was good 
on demurrer. 

To reciprocate, we incline to the opinion, that even at 
common law, debt or assumpsit could be maintained upon 
an express promise, Made in cunsideration of assets, for- 
bearance, or other cause, recognised as sufficient in law 
to sustain it. But be this as it may, the action is clearly 
given by the act of our legislature, 

It was objected to the declaration, that even conceding 
the remedy at law to be perfect, yet it did not sufficiently 
charge a liability upon the plaintiffs in error. The 
declaration is so framed, as not only to conform to that 
furnished in the report of Atkins vs. Hill, but it goes fur- 
ther, and is free from the objection made on demurrer, in 
that case. There, Lord Mansfield decided, that the de- 
claration stated an express promise, Which was well sus- 
tained by the allegation, that a sufficiency of assets had 
come to the executor’s hands to pay the debts and lega- 
cies—that this being true, he was under a moral and 
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equitable obligation to pay them, and his promise vested 
a legal right. This view is fully sustained by Clark, 
adm’r, vs. Herring, and Beecker vs. Beecker, cited above ; 
see also, Mr. Justice Buller’s opinion, in Hawkes vs. Saun- 
ders. 

If an express promise, on a sufficient consideration, 
was made, (and this is admitted by the demurrer,) it was 
not necessary to give a right of action, that a demand 
should have been subsequently made for payment. Like 
all other promises, which are valid in law, it imposed a 
legal liability, and must have been performed, at the pe- 
ril of the party making it. In none of the cases noticed 
by us, is the declaration objected to, for the want of a 
special request, (they only contain the licet sepius requisi- 
tus,) and the absence of objection is strong persuasive 
proof, that cases like the present, do not constitute an 
exception to the general analogies of the law of contracts 
and pleading. 

It is further objected by the plaintiffs in error, that 
though an express promise is stated, yet it could not bind 
them, because there was no one competent, in law, to 
claim the benefit of it, or if the promise was valid, it 
inured to the ward, to whom the plaintiffs could not, 
with safety, pay the legacy; and the guardian, before 
he could sue, should show that he was authorised to re- 
ceive the legacy, when the promise was made, or that 
after he acquired his authority, he demanded it of the 
plaintifis. 

The declaration commences as follows: “Alfred J. 
Hughes, by John R. Fleming, his guardian, who is ad- 
mitted by the court here to prosecute for the said Alfred 
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J. Hughes, (who is an infant, within the age of twenty- 
one years,) by attorney complains,” &e. The most na- 
tural intendment, from the terms in which the plaintiff 
below, and his guardian, are described, is, that Fleming 
is the general legal guardian of the ward—if he was not, 
the usual description is, either that he was nezt friend, or 
guardian ad litem. ‘The demurrer being an admission 
of the truth of the facts well pleaded, we are authorised 
to suppose, 1. ‘That Fleming was the general guardian 
of Alfred J. Hughes; and 2. That the promise made by 
the plaintiffs in error, to pay his legacy, was effectual in 
law, so far as it depends upon time and circumstance, 
This inference being made, we have already said, that 
the promise imposes a liability, unassisted by a subse- 
quent demand. Our answer to this objection, is very 
fully sustained by the case of Miles vs. Boyden, (3 Pick, 
Rep. 213.) 

Our conclusion, from a view of the case, as presented 
to us, is, that the judgment rendered by the Circuit court 
on the demurrer, was correct,—and the judgment of that 
court is therefore affirmed. 
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ASHURST US. MARTIN. 


1. Where it is alleged that a fraudulent intent is apparent on the 
face of a deed of assignment—the question of fraud, is a pure 
question of law. 


2. A deed of assignment, purporting to be a conveyance of all 
the estate of the debtor, both real and personal, in trust, to pay 
creditors, which contains the following provisions, does not, 
on its face, shew ati intent to delay, hinder or defraud credi- 
tors; ist. In the first place, to pay certain creditors described 
in a schedule marked A ;—2d. 'To pay, pari passu, such ere- 
ditors described in schedule B, as shall, within a hundred and 
fifty days from the date of the deed, execute the same, and re- 
lease and discharge the debtors from future liability;—3d. To 
pay all debts not previously provided for, but that no debt 
shall be paid, unless the person entitled thereto, his agent, or 
some credible person, certify on oath, that the same is due, and 
founded on a lawful consideration ;—4th. That the trustee 
shall not be responsible for the acts of his agents, nor be 
ehargable for any moneys, except such as shall be actually 
received by him;—5. That the trustee shall sell the trust pro- 
wa at such prices, and on such terms, as he may deem ex- 

jent. 


3. A provision in the deed of assignment, that the trustee shall 
be responsible only for his own defaults, must, on its face, be 
understood to import, that he shall not be liable for the acts of 
such agents, as are necessary to enable him to execute the 
trust, selected in good faith, with a due regard to their fitness, 
and with a proper supervision exercised over them, 


A. The time limited by the deed, within which the creditors may 
come in and assent to it, must neither be too long, and thereby 
improperly delay the creditors in the collection of their debts, 
—nor so short, as not to afford time for examination, and there- 
fore, be merely illusory. The period allowed for assenting to 
the deed, must be stipulated in good faith, and regulated by 
the situation of the creditors—and, in this case, held, that as 
the creditors were dispersed over a large space, one hundred 
and fifty days was a reasonable time, after notice of the deed. 
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Error to the Circuit court of Tuskaloosa. 

Trespass, to try title—tried befure Chapman, J. 

The questions in this case, arose upon a deed of as- 
signment. On the trial below, the plaintiffs, to shew ti- 
tle to the lots sued for, produced and read to the jury, two 
judgments obtained in their favor, at the Spring term of 
said court, in eighteen hundred and thirty-two, against 
J. H.& A. H. Summerville. They also read a deed from 
the sheriff of Tuskaloosa county, to said plaintiffs, for 
the lots sued for, which deed bore date on the second Ju- 
ly, eighteen hundred and thirty-two, and shewed a sale 
by the sheriff to the plaintiffs, on the first Monday in Ju- 
ly, eighteen hundred and thirty-two, under executions 
issued upon said judgments; which executions were also 
produced and read to the jury. 

Plaintiffs further shewed, that defendant, some time 
in the spring of eighteen hundred and thirty-two, par. 
chased said lots at a public sale, made by one George N. 
Stewart, acting as trustee, under a deed of trust made 
by said Summervilles, and that under the sale, he went 
into possession, and was so, at the time suit was brought. 
Plaintiffs also shewed, that at the sale made by the trus- 
tee, public notice was given to all persons attending the 
sale by the plaintiffs’ agent, that they would insist said 
lots were subject to satisfy their demand. Plaintiffs also 
shewed, that defendant went into possession, and held 
under the trust sale made as aforesaid, and proved the 
value of the rent of the premises. 

Defendant, claiming under the sale of the trustee, Stew- 
art, as above stated, offered in evidence the trust deed, as 
conducing to shew authority in the trustee to sell. The 
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deed was executed, September niath, eighteen hundred 
and thirty-one, and purported to be a conveyance of all 
the estate ef the debtors, both real and personal, in trust, 
to pay creditors, and contained the following provisions, 
which only are deemed essential here to state: 

1. In the first place, certain creditors named in a sche- 
dule marked A, were to be paid; 

2. Such creditors as were mentioned in schedule B, as 
should, within one hundred and fifty days from the date 
of the deed, execute the same, and release and discharge 
the debtors from all future liability, were to be paid pari 
passu; 

3. All debts not previously provided for, were then to 
be paid, but no debt was to be paid, unless the person 
entitled thereto, his agent, or some credible person, should 
certify, on oath, that the same was due, and was founded 
on a lawful consideration ; 

4. The trustee was not to be responsible for any mo- 
neys, except what really came to his hands; 

5. The trustee was to sell the property at such prices, 
and on such terms, as he thought expedient. 

Plaintiffs moved the court to reject the deed, and ex- 
clude it from the jury, because said deed, upon its face, 
was fraudulent and void, as to creditors. The motion 
was Overruled, and the deed read to the jury as evidence 
in the cause—to which plaintiffs excepted. Verdict and 
judgment for defendant. 

Plaintiffs now assigned for error, that the court below 
overruled their motion to exclude the deed. 





Peck, for plaintiff in error. 
Stewart, contra. 
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ORMOND, J.—In:‘the argument of this case, the follow- 
ing points are made by the learned counsel for the plain- 
tiffs : 

1. The assignment was fraudulent, and void, as to the 
plaintiffs, because the legal effect of the assignment was 
to delay, hinder and defraud creditors, of their just and 
lawful actions, suits, debts, &c. 

2. Because it makes the preference given to the credi- 
tors designated in schedule B, to depend upon the condi- 
tion, that they shall, within one hundred and fifty days 
from the date of the assignment, execute the same, and 
wholly release and discharge the assignor. ; 

3. In providing that no dividend shall be made to any 
one under said assignment, unless affidavit be made by 
the person entitled thereto, that the deLt was really due, 
and founded on lawful consideration. 

4. In providing that the trustee shall not be responsi- 
ble for the acts of his own agents, nor be charged for any 
moneys, except such as should be actually received by 
him. 

5. In authorising the trustee to sell the trust property 
at such prices, and on such terms, as he might deem ex- 
pedient; and 

That the assignment, if void in part, is entirely void. 

Taking into consideration the present state of the 
country, produced by the recent convulsion in the com- 
mercial world, this is truly an important question. The 
question of fraud, by which it must stand or fall, ismade 
on the deed itself, without reference to extrinsic proof, to 
show the intent of the parties. 

Although fraud must consist in intention, yet it is cer- 
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tain,-that it may, in particular cases, from the manner 
in which it is presented, be a pure question of law, for 
the decision of the court. ‘A deed, unexceptionable on 
its face, may be made with intent to delay and hinder 
creditors of their rights: such a deed would be void, but 
the intention would have to be proved, and being found 
by a jury, the law would pronounce the deed fraudulent 
and void. But if the fraudulent intent were apparent 
on the deed itself, the fact being thus admitted, the ques- 
tion would be one of pure law. 

This is supposed by the counsel for the plaintiff in er- 
ror, to be the predicament of this case, and he has there- 
fore assumed the burden of shewing, that by the admis- 
sions of the makers of the deed, they contemplated a 
fraud on their creditors. 

It will be proper, in the first place, to consider the le- 
gal effect of the deed of assignment. It purports to bea 
conveyance of all the estate of the debtors, real and per- 
sonal, except their wearing apparel, in trust, to pay, 
first, certain creditors, who are described in a schedule 
marked A; secondly, to pay, pari passu, such creditors 
described in schedule B, as shall, within one hundred 
and fifty days from the date of the deed, execute the 
same, and release and discharge the debtors from future 
liability, and thereby to pay all other debts not previous- 
ly provided for. 

It was insisted by the counsel for the plaintiffs, that 
the creditors named in schedule B, who did not accept 
the terms offered in the deed, were excluded from any 
participation in its benefit. But we think the true con- 
struction of the deed is, that by refusing to execute the 
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release, exacted as the price of being put in the second 
class, they were merely postponed to the third class, 
among whom the residue, if any, was to be distributed. 
The great bulk of the creditors are placed in the second 
class, and it was doubtless supposed, that the fear that 
the second class would consume all the effects, would 
operate as a strong inducement to execute the release, 
But this is entirely consistent with a willingness on the 
part of the debtors, to divide among their creditors, what 
they actually possessed. It is not, we think, a fair pre- 
sumption, that it was intended, in the possible event 
that so many of the creditors of the second class should 
refuse to execute the deed, and comply with the terms 
offered, as to leave a residue, that it should revert, asa 
resulting trust, to the debtors. 

A similar exposition was made of a deed like the pre- 
sent, by the Supreme court of New York, in the case of 
Green and others vs. Wakeman, (11 Wendell’s Rep. 187.) 

It is settled, beyond controversy, that a debtor, in fail- 
ing circumstances, May convey all his property, in trust, 
to be equally divided among his creditors, if the property 
be fairly and honestly devoted to this purpose, untram- 
meled by onerous conditions on the creditor, and with- 
out stipulating for any pecuniary benefit to himself, as 
the consideration on which the creditor shall be allowed 
to participate in the assignment. 

It would seem that even this would be an invasion of 
the statute of frauds; as, to some extent, all assignments 
of this character must delay and hinder creditors of their 
just actions, by preventing a resort to the ordinary tribu- 
nals of the country. It was originally sustained on the 
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principle, that equality is equity, and that the creditors 
could not, in a just sense, be delayed or hindered, when 
all the debtor's effects were given up, to be divided among 
them, in the mode best calculated to yield the largest 
sum, by preventing a scramble among them. 

It is as well settled, that the debtor may give a prefer- 
ence to particular creditors, and declare that such shall 
be paid their entire demand—but it is not so easy to de- 
termine, on what principle of equity, or fair dealing, the 
right can be sustained. Cases may be supposed, in 
which the debtor might be justified in making sucha 
distinction, but it too often happens, that the preference 
is given capriciously ; in Inost cases, to those confidential 
creditors, so called, who have furnished the insolvent 
with the means of obtaining a delusive credit, to the in- 
jury of the fair trader; and if the question could be con- 
sidered open, it might well be doubted, whether the 
principles of morality and fair-dealing, and the interest 
of commerce, would not demand a different decision. 

It may, then, be considered as settled law, that a debt- 
or may convey his property, in trust, to pay one or more 
creditors their debts in full, or to pay his creditors in un- 
équal portions, provided he relinquish all control over it, 
and stipulates for no pecuniary benefit to himself, but 
fairly and bona fide appropriates it to the payment of his 
debts. Can he proceed one step further, and require 
from his creditors, as the condition on which they may 
receive a benefit from the deed, that they shall release 
all claims on his future acquisitions ? 

If this question could be considered open in this State, 
we should not hesitate to decide, on principle, that such a 
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stipulation in a deed of assignment,-would be a mani- 
fest violation of the statute of frauds; and such, too, we 
consider at the present day, to be the weight of authori- 
ty, on an examination of the adjudged cases. But we 
think the question foreclosed in this State, by the deci- 
sion of this court, in the case of Robinson vs. Rapalye and 
Smith, (2 Stewart’s Rep. 86.) In that case, this point 
arose directly in judgment, and after full argument, such 
a stipulation was declared valid. ‘That decision was 
made in eighteen hundred and twenty-nine, and has not 
since been called in question in this court, until the pre- 
sent case. After so long an acquiescence, in which the 
principle then settled has become a rule of propriety, and, 
in all probability, a vast number of assignments been 
made on the faith of it, it would, in our opinion, do more 
harm to reverse, than to adhere to it. Weare neverthe- 
less satisfied, that the great objects of enforcing the pub- 
lic morals, and sustaining the interests of commerce, de- 
mand that the law should be settled differently. 

In justice to our predecessors, whose decision we are 
here calling in question, it is proper we should say, that 
the decision was made upon what then appeared to 
them, to be the weight of authority. Since then, the 
alarming increase of conveyances of this character, and 
their effects on the community, has directed attention 
more particularly to them, and finally, in the great case 
already referred to, of Green vs. Wakeman, (11 Wendell, 
187,) in which all the decisions, both in England and 
the United States, are examined and reviewed,—such a 
stipulation was declared invalid. But, although for the 
reasons given, we feel constrained to adhere to the de- 
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cision already made, we cannot extend the principle, nor 
go beyond the letter of that case. 

There are other objections raised to the deed in this 
ease, Which we will now examine. 

It is insisted, that the time within which the creditors 
were to come in and assent to the deed, (one hundred 
and fifty days,) was too short. Itis true, that the inser- 
tion in the deed, of too long or too short a period, for the 
concurrence of the creditors, after notice of the deed, 
would be evidence of fraud, as the utmost ‘good faith 
should be observed; and the time might be so short, as 
not to afford opportunity for enquiry, and therefore, be 
merely illusory—or so long, as to keep the creditors from 
collecting their debts, an unreasonable length of time. 
The sufficiency of the time allowed, must, in all cases, be 
a@ fact depending on the situation and number of the cre- 
ditors. What would be sufficient, where the creditors 
all resided in the neighborhood, would be manifestly in- 
sufficient, where they were dispersed over a large space. 
The deed, in this case, does not show where the credi- 
tors resided, nor does the deed require notice to be given; 
but it is clear, that the time could not run against the 
creditor, until notice was given of the deed. How that 
fact is, does not appear in the case. Supposing notice to 
have been given, the time appears to have been reasona- 
ble—(See 4 Mason’s Rep. Halsey vs. Whiting, 208, and 
Fox vs. Adams, 5 Greenleaf.) 

It was also objected, that the conditions annexed to 
the deed, rendered it void. The first is, that no dividend 
or debt should be paid by the trustee, unless the person 
entitled thereto, his agent, or some credible person, certi- 
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fy on oath, that the same is really due, and founded on 
lawful consideration. 

We can see no objection to this provision. It was pro- 
bably inserted for the security of the trustee, and to pre- 
vent suits on unliquidated claims. It could not operate 
prejudiciously on the bona fide creditor, and others have 
no right to complain. 

The provision, that the trustee shall be responsible for 
his own acts and defaults only, and shall not be charged 
with, or for any sum or sums of money, other than what 
shall actually come to his hands, or with any thing that 
shall happen, without his wilful default,.deserves a more 
serious consideration. 

It has been argued by the plaintiffs’ counsel, that this 
provision is a full immunity to the trustee, and that he 
is responsible in no case, but where the money comes to 
his hands. It could not be tolerated, that a trustee should, 
by virtue of this provision, shelter himself, in a case 
where the property entrusted to his charge was wasted 
by his agents, if by a proper supervision and control over 
them, such a result could have been prevented, or if they 
were improperly selected—such conduct would be a wil- 
ful default in the trustee. By voluntarily becoming a 
trustee, he subjects himself to the responsibility which 
that office imports—as such, if agents are necessary to 
the transaction of the matters confided to him, or to aid 
him in the execution of the trust, and they are selected 
in good faith, with a due regard to their fitness, and @ 
proper supervision over them be exercised, he would not 
be responsible for their malversations. 

The selection of the debéor as the agent, in connection 














576 REPORTS OF CASES IN 





Ashursts vs. Martin. 





with the irresponsibility of the trustee, for his acts, 
would, so far as the debtor is concerned, deprive an as- 
signment of all its terrors, and virtually give him the 
control of his property, in defiance of his creditors. 

The provision must, then, on its face, be understood 
to import, that the trustee shall not be liable for the acts 
of his agents—such agents being necessary to enable him 
to execute the trust—selected in good faith, with a due 
‘regard to their fitness, and a proper supervision exercised 
over them. 

That the trustee should be invested with a discretion- 
ary power in the sale of the property, is necessary to ena- 
ble him to execute the trust. This power, however, like 
all others ‘with which he is invested, must be exercised 
in reference to the objects of the trust, and the interest of 
the creditors, in good faith. The question here, is not 
as to the abuse of the power, which cannet be presumed, 
and is not insisted on. 

From this examination, it does not appear that there 
is any thing on the face of the deed, showing an inten- 

. tion to delay, hinder or defraud creditors—and the court 
‘below, therefore, did not err in refusing to permit it to 
be read to the jury;—the judgment of the court below 
is therefore affirmed. 
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THE MAYOR & ALDERMEN OF THE CITY OF MOBILE US. ESLAVAs 


1, Where land lying upon navigable water, has other fixed metes 
and bounds than the shore, the owner of<such land is not 
entitled to reclamations by alluvian, as a riparian proprietor. 


2. According to the common law, it was competent for the sove- 
reign to grant the shore, where the jus publicum was not to 
be diturbed. Such a grant conferred upon its grantee, the 
right (if no other) of appropriating the shore, after it had be- 
come derelict. 


3. The King of Spain, in virtue of the bulls of Pope Alerander 
VJ, became the proprietor of the Spanish possessions in Ame- 
rica, and could grant the shore of the navigable waters in his 
American colonies. And the power possessed by the King, ia 
this particular, might be exercised by his Viceroys, and other 
subordinates, within their respective jurisdictions. 


4. Where a grant is made by a public and responsible officer, 
claiming and exercising the right of disposing of the public 
domain, it will be presumed that he did it by the order and 
consent of the government he professes to represent, or in 
whose name he acts; and, in the absence of proof to the con- 
trary, it will be intended, that he disposed of no more property 
of his sovereign, than the laws of Spain authorised. 


5. The act of Congress, of the 26th of May, 1824, entitled “an 
act granting certain lots of ground to the corporation of the 
city of Mobile, and to certain individuals of said city,” does 
not assert a title on the part of the United States, but is only a 
renunciation of whatever title the government has, or may be 
supposed to have, to so much of the shore as is described in it. 


6. The navigable waters of this State, having, by express stipu- 
lation, been declared “public highways, free to the citizens of 
said State, and the United States, without any tax, duty, impost 
or toll therefor, imposed by the State,”—it is not competent for 
Congress to grant the shore. 
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7. By the act of 1819, “to enable the people of the Alabama Ter- 
ritory to form a constitution,” &c. it is provided, that “said 
territory, when formed into a State, shall be admitted into the 
Union, upon the same footing with the original States, in all 
respects whatever.” Now, as the original States have the ez- 
clusive right of property over the tide waters within their 
limits, subject to the jus publicum, it follows, that this State 

asimilar right; and no grant of property in the 
shore, to an individual, by Congress, is authorised by its con- 
stitutional powers. 


8. By the acts of Congress, regulating the survey and disposal of 
the public lands, the Federal government has renounced the 
title to the navigable waters within this State, and the soil co- 
vered by them ;*consequently, the proceedings under the act 
of April, 1818, “ authorising the disposal of certain lots of pub- 
lic ground in the city of New Orleans and town of Mobile”— 
cannot be considered as a dedication of the shore to the uses 
of the city of Mobile. 


9. By the admission of Alabama into the Union, without a re- 
‘servation of the right of property in its navigable waters, the 
State succeeded to all the right of the United States, except so 
far as it was reserved by the Federal constitution, in some of 
its grants, or its retention was necessary to enable Congress to 
exercise its delegated powers. 


10. The navigable waters extend not only to low, but embrace 
the soil even to high water mark. 


Error to Mobile Circuit court. 

Trespass to try title—before Pickens, J. 

The plaintiffs in error brought an action of trespass, 
against the defendant, in the Circuit court of Mobile, to 
try the title to, and recover the possession of, a certain 
lot or tract of land, situate in the city of Mobile. On the 
trial, the presiding judge sealed and certified a bill of 
exceptions, from which, among other things, it appears 
that “by an act of Congress, passed in the year eighteen 
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hundred and eighteen,” the President Was authorised to 
cause the ground whereon Fort Charlotte, in the town of 
Mobile, was then situated, to be laid off into lots, with 
suitable streets and avenues, conforming, as near as might 
be, to the original plan of that town. When the survey 
was completed, one plat thereof, was directed by the act 
to be returned to the Secretary of the Treasury, and ano- 
ther, to such officer or agent as the President should au- 
thorise, to dispose of the lots thus surveyed: and the lots 
were required to be offered at public sale, in the town 
of Mobile, in the same manner, and off the same terms, 
as was provided on the sale of the publiclands. Pursu- 
ant to the provisions of this act of Congress, a survey was 
made by Silas Dinsmore, and approved by the Surveyor 
General of the United States—the plats made out, and 
one of them returned tothe Secretary of the Treasury. 
The site of Fort Charlotte was laid off, into ten squares 
and parts of squares, all of which were sub-divided into 
lots, and streets were laid off over the ground on which 
the fort was situated, conforming, as near as practicable, 
to the original plan of the town. By the original plan 
of the town, a streét known as Water street, was run on 
the margin of the Mobile river, continuous with, and im- 
mediately fronting on the same. By the survey of Mr. 
Dinsmore, Water street was extended over a part of the 
site of the fort, conforming in width and course, to its 
original location.. This street was laid off in the margin 
of the river, contained within the limits of the fort, and 
running nearly north and south with the river, on.its 
eastern side. 

Another street, known as Church street, was extended 
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over the site of the fort, from the west, to Water street, 
on the east, in conformity to the original plan of the 
town,so that Church and Water streets met each other 
at nearly right angles at the margin of the river, and 
within the limits of the fort. 

‘ The lots were sold by the United States, agreeably to 
the plat returned to the Secretary of the Treasury, and 
none were either laid off or sold to the east of Water 
street. 

The lot nowin controversy, is situated on the east side 
of Water street, directly in front of the lots 10, 11, 12 and 
13, in square 1, (as designated in the survey of Mr. Dins- 
more,) and runs eastwardly, across Commerce street, into 
the river. The lots number 10, 11, 12 and 13, are situ- 
ate on the site of Fort Charlotte; and the lot in dispute, 
is situated on the open space, between high and low 
water mark, in front of the fort, and between it and the 
river, and within the limits of the picket fence that once 
surrounded the fort. The sale of the Fort Charlotte lots, 
took place on the day of, , eighteen hundred 
and twenty, and were purchased by a company, known 
as the Lot Company of Mobile. The company caused 
another survey of the premises, by Mr. Hubborn, inclu- 
ding a larger quantity of ground than was embraced in 
the survey and plat of Dinsmore. They altered the posi- 
tion of Church street, by placing that part of it adjoining 
Water street, about thirty. feet south of where Dinsmore 
had located it—Water street was continued in the same 
place, and was -represented as sixty feet wide. The 
streets laid off by Dinsmore, as altered by the lot compa- 
ny, have since that time been recognised as the proper 
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streets of the city. On the day of , eigh- 
teen hundred and twenty-two, the lot company made a 
sale of the Fort Charlotte lots. 

It was shown by the proof, that there is a regular 
oceanic tide in the river Mobile, the flow and ebb of 
which, vary about eighteen inches, or two feet. In 
eighteen hundred and twenty-two, Water street, and the 
property now in dispute, were between high and low 
water mark. In eighteen hundred and twenty-three, 
the corporation of the city of Mobile, appropriated and 
expended four hundred dollars, in filling up of Water 
street, between Church and Government streets—and by 
the improvement, confined the water, at high tide, to the 
eastern edge of Water street. ‘The lot in controversy, 
from Water to Commerce streets, and the ground now 
forming the latter street, on the east, was between high 
and low water marks. No evidence was offered to show, 
that the lots on the site of Fort Charlotte, immediately 
west of the property claimed by the plaintiffs, were 
known under the Spanish government, as water lots, 
whereon improvements had been made. 

The plaintiffs read to the jury, as evidence of title, an 
act of Congress, entitled “an act granting certain lots.of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city,” passed 20th May, 1824. 

The defendant, on his part, then read to the jury, the 
act of Congress authorising the sale of Fort Charlotte— 
the patents from the United States, to William Barnett, 
John B. Hogan, Francis W. Armstrong, Edward Hall and 
Addin Lewis,-to each of the lots nearest the water, which 
were surveyed under the authority of the United States, 
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on the site of Fort Charlotte. These patents recite, that 
the grantees were the purchasers at the government sale 
of the lots, and had made full payment therefor,—in con- 
sideration of all which, the United States conveys the ti- 
tle to. the grantees. 

The defendant then gave in evidence, deeds from the 
grantees to Charles Mathews, for a portion of the land 
sued for, and for another portion to Addin Lewis, and 
from Addin Lewis, to Charles Mathews :—all these deeds 
were dated in eighteen hundred and twenty-two, a pe- 
riod subsequent to the issuance of the patents. 

The premises in question, is in front of lots 10, 11, 12, 
13, 14 and 15, in square 1. At the time of Dinmore’s 
survey, it was in proof, that the eastern lines of these 
lots, were below high water mark. One of the wit- 
nesses stated, that in order to reclaim one of the lots in 
square 2, he had to fill up seven feet; and that he could 
not pass along Water street, at that time, without the aid 
of logs and timbers. “Another witness testified, that he 
purchased the lot right west of the lots aforesaid—that he 
had to fill up his lot before it could be employed; and 
other’ evidence was given by defendant, conducing to 
prove that the eastern lines of the lots, at the date of the 
sale, was below high water mark.” It was further 
shewn by the defendant, that the lot company, after their 
purchase, expended about three thousand dollars in the 
improvement of their property, and to exclude the water 
from it—and that shortly after the purchase of the pre- 
Mises in dispute, by Addin Lewis, he caused dirt to be 
hauled upon it—and that he leased it to one Cox, who 
Jaid down timbers, in order to force out the water, and 
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fit it for a lumber yard. This took place in eighteen 
hundred and twenty-two, or eighteen hundred and twen- 
ty-three. 

It was also proved, that Charles Mathews, in eighteen 
hundred and twenty-three, or eighteen hundred and 
twenty-four, expended one thousand dollars, in filling up 
his lot. With ths view of showing improvements, previ- 
ous to eighteen hundred and twenty-four, the defendant 
read from the book of the corporation, the following 
minute, dated in eighteen hundred and twenty-three: 
“Charles L. Mathews having improved his lot, by filling 
it up, and a stagnant pond being occasioned thereby, at 
the end of Church street,” &c. In eighteen hundred and 
twenty-four, it appeared that about one-half the space 
between Water and Commerce streets, was subject to be 
covered by water, at the ordinary tides. 

All the witnesses stated, that the eastern boundary of 
the lots on the site of Fort Charlotte, was about the wes- 
tern line of Water street, as indicated by the stakes 
placed there. It. was in evidence, that Water street was 
not opened as far south as Church street, until eighteen 
hundred and twenty-four, when it was extended, by an 
act of the corporation of the city of Mobile. 

The defendant offered evidence, to prove that in eigh- 
teen hundred and twenty-three, and for every year since, 
till eighteen hundred and thirty-six, (excepting intervals 
of four years, about which no testimony was given,) that 
he.or they, tiider whom he claimed, had paid taxes on 
the property in question, to the corporation, upon the as- 
sessment of its officers—and further, that in eighteen 
hundred and twenty-four, or eighteen hundred and twen- 
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ty-five, Charles Mathews had been required to pay for 
side-walks around it, by the corporation—that the mayor 
of the city, in eighteen hundred and thirty-three, required 
him to fill up the low places upon it, with earth or shells 
—and that about the time last mentioned, it was adver- 
tised for sale, as the property of the defendant, for unpaid 
taxes assessed upon it; which taxes, together with the 
expenses of the advertisement, were afterwards paid to 
the corporation. 

It further appears from the bill of exceptions, that the 
defendant, Miguel D. Eslava, was in possession of the 
premises, as the tenant of Charles L. Mathews, at the 
commentement of the suit, and service of the writ—and 
that Mathews was permitted to defend, instead of his 
tenant, by an order of the court. 

We are further informed, that it was agreed by the 
parties, that the map of the survey made by Dinsmore, 
should be made a part of the bill of exceptions—and, in 
conformity to that agreement, a copy of the map accom- 
panies the record. 

The presiding judge charged the jury as follows: “If 
the lots specified in the patents, (10, 11, 12, &c.) were 
proved to have been bounded by high water mark, at 
the time purchased, then they came within the terms of 
lots known under the Spanish government, as ‘water 
lots,” as used in the act of Congress; and if proved that 
the lot claimed, was east of Water street, and in front of 
the lots covered by the patents, and ¢hat they had been 
improved, before the passage of the act, it was vested in 
the proprietors and occupants of the lots, held under the 
patents—and this, although Water street did intervene 
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between the lots claimed, and those held under the pa- 
tents.” 

The jury were further instructed, “that if the proof 
Satisfied them, that in August, eighteen hundred and 
twenty-three, the mayor and aldermen, in reference to 
this lot, had on their minutes, used this language, viz., 
‘whereas, Charles Mathews has commenced to improve 
his lot, by filling up, &c.—and that a committee was or- 
ganised to enquire into a nuisance connected with the 
lot; and that for eighteen hundred and twenty-four, and 
for four or five of the years between that and the com- 
mencement of the suit, the city taxes had been assessed 
on this property, and collected from Mathews; and that 
Mathews, in eighteen hundred and twenty-four, or eigh- 
teen hundred and twenty-five, had been required by an 
ordinance of the mayor and aldermen, to make side 
walks along the lot, and had so done; and that Mathews 
had, by a written notice issued by the mayor, been re- 
quired to fill up some low places on said lot, to abate @ 
nuisance thereon ; and that this property was advertised 
for sale; as the property of Mathews, in one of the city 
papers, for the non-payment of city taxes assessed there- 
on; and that subsequently, Mathews had paid such tax- 
es, and the expences of the advertisement, into the city 
treasury,—then such facts would estop the plaintiffs to 
assert any pre-existing title, they may have had under 
the act of Congress, if any. 

“The plaintiffs’ counsel requested the judge to charge 
the jury, that if they believed the facts were proved as 
contended for by them, that the plaintiffs were entitled 
to a verdict in their favor: which instruction the-judge 
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declined to give.” A verdict being found for defendant, 
and judgment rendered in favor of Eslava, the plaintiffs 
have prosecuted a writ of error to this court. 


James Martin § Hale, for plaintiffs in error. 
J. A. Campbell, contra. 


COLLIER, C. J.—It will be premised, that the property 
in controversy, is situated directly east of the site on 
which Fort Charlotte stood, in the city of Mobile. The 
lots laid off on the area covered by the fort, at the time 
of their survey and sale, extended east, to the margin of 
the shore, and at some points, even included a part of 
the shore, while still farther east, and immediately ad- 
joining, was laid down on the plat, “ water street,” then 
almost, if not entirely unreclaiined. East of Water 
street, and west of the channel of the river, is situated 
the premises, the title to which is now controverted. 

The plaintiffs insist upon their right to recover, be- 
cause of a dedication by the United States, to the use of 
the city. And the plaintiffs and defendant respectively 
contend, that the title of each is complete, under an act 
of Congress passed on the twenty-sixth of May, eighteen 
hundred and twenty-four, “granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city.” 

By an act of Congress, of the twentieth of April, eigh- 
teen hundred and eighteen, the President of the United 
States was authorised, whenever, in his opinion, it should 
be consistent with the public interest to abandon the 
use of Fort Charlotte, at Mobile, and to cause the lot of 
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ground whereon it then stood, to be surveyed, and laid 
off into lots, with suitable streets and avenues, conform- 
ing, as near as practicable, to the original plan of the 
town. The act further directs, when the survey is com- 
pleted, one plat thereof shall be returned to the Secretary 
of the Treasury, and another to such officer or agent as 
the President shall have authorised to dispose of the lots; 
and the lots shall be offered at public sale at Mobile, on 
such day as the President, by his proclamation, shall de- 
signate, in the same manner, and on the’same conditions 
and terms of credit, as is provided by law, for the sale of 
the public lands by the United States—(6 vol. Laws of 
the U. S.; 1 vol. Land Laws, (ed. 1838,) 303.) 

In obedience to this law, a survey was made of the 
site of Fort Charlotte, and the lots there laid off, were 
sold in eighteen hundred and twenty, and the landlord 
of the defendant became the proprietor, under a convey- 
ance from the purchasers at that sale, of the lots lying 
west of the property now sought to be recovered. 

The defendant does not rely upon his riparian propri- 
etorship, as entitling hitn to the land east of Water street, 
nor indeed could he insist on it with success, as the Fort 
Charlotte lots were not bounded by the river, but had 
other fixed metes and bounds. 

The act of Congress of eighteen hundred and twenty- 
four, on which the parties mainly rest their pretensions, 
enacts, 1. “that all the right and claim of the United 
States, to the lots known as the hospital and bake-house 
lots, containing about three-fourths of an acre of land, in 
the city of Mobile, in the State of Alabama; and also all 
the right and claim of the United States, to all the lots 
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not sold or confirmed to individuals, either by this or any 
former act, and to which no equitable title exists in fa- 
vor of any individual, under this or any former act, be- 
tween high water mark and the channel of the river, 
and between Church street and North Boundary street, 
in front of the said city, be, and the same are hereby 
vested in the mayor and aldermen of the said city of 
Mobile, for the time being, and their successors in office, 
for the sole use and benefit of the said city forever. 

2 “That all the right and claim of the United States, 
to so many of the lots of ground east of Water street, and 
between Church street and North Boundary street, (now 
known as water lots,) as are situate between the chan- 
nel of the river, and the front of the lots, known under 
the Spanish government, as water lots, in the said city 
of Mobile, whereon improvements have been made,—be, 
and the same are hereby vested in the several proprietors 
and occupants of each of the lots heretofore fronting on 
the river Mobile, except in cases where such proprietor 
or occupant has alienated his right to any such lot now 
designated as a water lot, or the Spanish government has 
Made a new grant or order of survey for the same, du- 
ting the time at which they had the power to grant the 
same; in which case, the right and claim of the United 
States shall be, and is hereby vested in the person to 
whom such alienation, grant, or order of survey was 
made, or in his legal representative: Provided, that no- 
thing in this act contained, shall be construed to affect 
the claim or claims, if any such there be, of any individu- 
al or individuals, or of any body politic or corporate”— 
(7 vol. Laws of the U.S. 318; 1 vol. Land Laws, (ed, 
1838,) 398.) 
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Though the city of Mobile existed as a town long an- 
terior to the treaties of St. Lidefouso and Paris, yet even 
since the latter period, extensive reclamations have been 
made of the shore of the river which bounds it on the 
east, as Well by alluvion, as by the employment of arti- 
ficial agents. In this way, several streets have been ad- 
ded in the eastern part of the city, running north and 
south, so that at this time, the principal seat of commer- 
cial business is on ground rescued from a bed of water, 
since the Spanish authorities yielded the possession to 
the United States. Among these new streets, is Water 
street—in eighteen hundred and twenty-four, it was pro- 
bably the most eastern street throughout the entire front 
of the city,—at any rate, there was none east of it in 
front of Fort Charlotte. 

Waiving a particular examination of the actof eigh- 
teen hundred and twenty four, we proceed to consider 
an argument made for the defendant, which, if well 
founded, will render unnecessary an analysis of the act. 
It was argued for the defendant, that- even if the act of 
eighteen hundred and twenty-four, according to a just 
interpretation of its terms, conferred upon the plaintiffs 
the interest of the United States in the property in ques- 
tion, yet the act was wholly inoperative, because no title 
was vested in the United States, which could be granted 
by Congress—T hat the act of eighteen hundred and nine- 
teen, to enable the people of the Alabama Territory, to 
form a constitution, for the purpose of admission into the 
Union, on an equal footing with the original States, de- 
dicated, in express terms, to the free use of the citizens of 
this State and the United States, the navigable waters 
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within the limitsof the former. That this dedication 
embraced so much of the’soil as was covered by water, 
not only at low, but at high tide. so as to place it beyond 
the just powers of the Federal government to grant the 
same—(| vol. Land Laws, (ed. of 1838,) 310; Toulmin’s 
Ala. Dig. 913.) And further—that as the sovereign power 
of the State, is the proprietor of the tide-waters, in trust, 
for a public, it is incompetent, even by an act of legis- 
lation, to grant the space intervening between high and 
low water marks. 

One of the learned counsel for the defendant, suppos- 
ing the case of Hagan ct al. vs. Campbell et al. (8 Porter’s 
Rep. 9,) to be a decision adverse to the latter argument, 
has insisted that it is opposed by the best authority, and 
should be overruled by the court. Before we consider 
the first argument, we will briefly review the case of 
Hagan et al. vs. Campbell et al., so far as it has been 
drawn in question. Wedo not propose to consider the 
general power of the sovereign over the tide waters, be- 
cause such an enquiry is wholly unnecessary ; but we 
will undertake to show, that the conclusion of the court 
in the case referred to, is defensible both in principle and 
upon authority, whether the rule of decision is drawn 
from the English common law, or the laws and usages 
of Spain. 

According to the common law, not only the dominion 
Over the sea adjoining the coasts, and over arms of the 
sea and navigable rivers, but the right of property in the 
soil thereof, is also vested in the King. This proceeds 
from the policy of the common law, to assign to every 
thing capable of occupancy, or susceptible of ownership, 
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a legal and certain proprietor. Notwithstanding the pro- 
perty in the tide waters, is vested in the sovereign to high 
water mark, yet the people are entitled to their use, for 
the purpose of navigation and fishing. Thus far, the 
King may be regarded asa trustee for the public, and, 
upon principle, it would seem, might make such disposi- 
tion of the soil, as would not impair or destroy the public 
right. 

The King may grant the soil of tide waters to an in- 
dividual, yet the grantee cannot so exercise his right of 
property, as to injure the paramount right of navigation. 
The interest of the grantee, has been aptly compared to 
that of a person who owns the fee simple of a road, who, 
when the road is discontinued, may appropriate the 
ground to his own purposes, but until then, he cannot 
obstruct its passage. Lord Hale says, that the jus priva- 
tum of the proprietor, is subject to the jus publicum of the 
community. How far the grantee of the soil may make 
reclamations, so that he does not disturb navigation, is 
an interesting question, about which there is a want of 
entire harmony in the dicta and decisions on this branch 
of the law. All, however, agree, that as the shore be- 
comes derelict by the.receding of the waters, he may ap- 
propiate it to private purposes—(Angell on Tide Waters, 
29, 33, 34, 135 to 143; Rex vs. Lord Grosvenor et al. 2 
Starkie’s R. 511; Blundell vs. Catterall, 5 Barn. & Ald. 
R. 268; Harg. Tracts, 32; The Attorney General vs. Rich- 
ards, | Anstruther’s R. 603.) 

In Hagan et al. vs. Campbell et al. the confirmatory 
grant made by the authorities of Spain, extended the title 
of the grantees, across the shore to the channel of the 
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river. According to the common law, such grant was 
unobjectionable—it neither expressly or impliedly au- 
thorised any interference with the public right of navi- 
gation, nor did it appear that it had produced such a re- 
suit. But if it had been attempted to be made the in- 
strument of injury to the public, the grant would not 
thereby have been rendered void—the preventive power 
of the law, by its interposition, might-have restrained it 
to a legitimate purpose. fcr any thing disclosed by the 
record in that case, it may have been the intention to 
convey a title to the soil, without conferring an authori- 
ty to occupy it, until it had ceased to be covered by the 
water, nor did it appear that it was occupied at an earli- 
er period. It is, then, clear, that the grant, on its face, 
if tested by the rules of the conimon law, is valid. 

We will now: consider the grant in reference to the 
laws and usages of Spain, touching her colonial posses- 
sions. The power of Spain, at the time its earliest es- 
tablishments in America were made, had perhaps far 
outstripped any kingdom in Europe. Its monarchs hav- 
ing extended their powers far beyond the limits which 
once circumscribed the regal authority, were hardly sub- 
ject to control in concerting or executing their measures. 
They acknowledged no constitutional restraint, but as 
independent masters of their own resolves, they issued 
the edicts requisite for modelling the government of the 
new colonies, by a mere act of prerogative. 

The early interposition of the Spanish crown, in order 
to regulate the policy and trade of its colonies, is a pe- 
ceuliarity which distinguishes their progress from that of 
the colonies of any other European nation. The Portu- 
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guese, the E nglish, aud French, considered the ‘adele 
ges promised by the regions occupied by them in Ameri- 
ca, as so remote and uncertain, that their colonies were 
suffered to struggle through a hard infancy, almost with- 
out aid or protection from the parent state. But gold 
and silver, the first productions of the Spanish settlements 
in the New World, were more alluring, and immediately 
attracted the attention of their monarch. Though they 
had contributed little to the discovery, and almost nothing 
to the conquest, of the New World, they instantly as- 
sumed the function of its legislators; and having ac- 
quired a species of dominion formerly unknown, formed 
a plan for exercising it, to which nothing similar occurs 
in the history of human affairs. 

It was a fundamental maxim of nana jurisprudence, 
with respect to America, to consider its acquisitions there, 
as vested in the crown, rather than the state. By the 
bulls of Alexander VI, on which, as its magna charta, 
Spain founded its right, all the regions which had been, 
or should be discovered, were bestowed asa free gift 
upon Ferdinand and Isabella. ‘They, and their succes- 
sors, were uniformly held to be the universal proprietors 
of the vast territories acquired by conquest in the New 
World.. From them, all graats of land flowed. It is 
true, that when towns were built, and formed into bo- 
dies corporate, the citizens were allowed to elect their 
own magistrates, who were authorised to adopt measures 
for the regulation of their own interior commerce and 
police. But no political power originated from the peo- 
ple—all centred in the crown, anc the officers of its nom- 
ination. ‘The Viceroys, who represented the person of 


gP /cy 








594 REPORTS OF CASES IN 


The Mayor, &c. of Mobile vs. Eslava. 


their sovereign, possessed his regal prerogatives within 
the precincts of their own governments, in their utmost 
extent. Like him, they exercised supreme authority in 
every department of government, civil, military and cri- 
minal. And, as their dominions were too extensive for 
their personal supervision, they, in turn, Were repre- 
sented by various orders of magistrates,—some appointed 
by the King, others by tie Vicecroys,—all of whom were 
amenable to the jurisdiction of the latter; unless they 
Were required to execute their duties, without the limits 
of eitheir of the viceroyalties—(Robinsou’s Am. 350, 351, 
352; 2vol. Prescott’s Ferdinand and Isabella, 172, 178, 
174, 486, 493, 49-4, 495.) 

Thus we discover, that the Spanish monarch possessed 
an unlimited control over his American colonies, and that 
his. viceroys, and other subordinate officers, exercised an 
extensive power—that he, and not the state, was the pro- 
prietor of the territories there acquired. Being vested 
with the property, surely it was competent for him to 
make such disposition of his foreign possessions, as ca- 
price, or a sense of justice might dictate. The canons of 
the civil law, or the legislative re&ulations of Spain, 
were not recognised by its monarch, as operating to re- 
strain him in making grants of land in the New World. 
And it must therefore be immaterial, whether, according 
to the civil law, rivers, the sea, and its shores, are destined 
by nature to the common use of man, and thus with- 
drawn from commerce. 

The territory which had, or should be discovered in 
America, being vested in the Spanish monarchs, it fol- 
lowed, that they might create a political power there, or 
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retain the reins of government in their own hands, and 
parcel out the lands to such individuals as they might, 
from time to time, select: and the power created, might 
be invested with all the incidents of property in the tide 
waters, of which the subject .was susceptible; or the 
King might confer upon his grantee, a proprietorship 
quite as ample. , 

It is no answer to this conclusion, to say, that the 
right to the acquisitions of Spain; whether by conquest 
or discovery, vested in the State, and not in the King; 
and that the bulls of Alexander VI, could not give to the 
title a different destination. Soon after the return of 
Columbus to Spain, lerdinand and Isabella applied to 
the Court of Rome, to confirm them in the possession of 
their recent discoveries, and invest them with an extent 
of jurisdiction, similar to that previously conferred on the 
Kings of Portugal. It was an opinion, perhaps as an- 
cient as the crusades, that the Pope, as the head of the 
church on earth, had competent authority to dispose of 
all countries inhabited by heathen nations, in favor of 
christian potentates. Although Ferdinand and. Isabella 
do not seem to have been fully satisfied of this right, yet 
they were willing to acquiesce in its ew from 


tually exclude the seinen of all others, and especial- 
ly, their Portuguese rivals—(2 vol. Prescott’s Ferdinand 
and Isabella, 17:2.) ‘Uhis high power being accorded ta 
the Pope, by the catholic states of Kurope, and especially, 
by Spain, titles acquired upon the supposition that it was 
rightful, cannot now be disturbed—and acquiescence, for 
centuries, in its legitimacy, must be held to operate as 
an estoppel 
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Again: it has been held to be a legal presumption, 
“that public and responsible officers, claiming and exer- 





cising the right of disposing of the public domain, did it 
by the order and consent of the government, in. whose 
name the acts were done.” And consequently, grants 
by them of the public lands, “ by color or claim of public 
authority, are evidence thereof, until the contrary appears 
by the showing of those who oppose the title set up un- 
der it, and deny the power-by which it is professed to 
be granted.” True, “a grant is void, unless the grantor 
has the power to make it—but it is not void, because the 
grantee does not prove or produce it. ‘The law supplies 
this proof. by legal presumption, arising from the full, 
legal and complete execution of the official grant, under 
all the solemnities known or proved to exist, or to be re- 
quired by the law of the country where it is made, and 
the land is situated”—(United States vs. Arredondo and 
Others, 6 Peters’ Rep. 727, 728: New Orleans vs. The U. 
States, 10 Peters’ Rep. 727; see also9 Cranch’s Rep. 99, 
and 5 Wheaton’s Rep. 503.) As, then, in the absence of 
all proof, every proper intendment is to be made in fa- 
vor of a grant, bearing on its face the evidences of regu- 
larity and authenticity, we must suppose that the officer 
making it, was duly accredited by his government; and 
that ‘he undertook to dispose of no more of the property 
of his sovereign, than the laws of Spain authorised. 

We are-now brought to consider, whether the act of 
eighteen hundred and twenty-four,'vested a title to the 
premises in dispute in the plaintiffs; and in entering upon 
the examination of this question, it may be well to pre- 
mise, that the act of Congress cannot be held to -assert a 
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title on the part of the United States, but is nothing more 
than a renunciation of whatever title the government 
may have, or be supposed to have had, to so much of the 
shore, as is described in it. 

The shore of the sea, and its arms, is that space of 
land, which is alternately covered and left dry by the 
rising and falling of the tide; or, in other words, that 
space of land which is between high and low water 
marks. It is this space, to which the United States quit 
claim, by the act of eighteen hundred and twenty-four. 


AT 1 


By the act of Congress, of March, cighteen hundred 
and three, “regulating the grants of land, and providing 
for the disposal of the lands of the United States, south of 
the State of Tennessee,” it is enacted, “that all navigable 
rivers, Within the territory of the United States, south of 
the State of Tennessee, shall be deemed to be, and remain 
public highways’—(] vol. Land Laws, (ed. 1838,) p. 98, 
sec. 17.) And all the laws in regard to. the establishment 
of territorial governments by Congress, and the survey 
and disposal of the public lands, whether of an earlier 
or later date, contain similar provisions—(Ibid. pp. 23, 
56, 107, 195, 216, 365.) 

The several acts of Congress, regulating the survey of 
the public lands, all provide for surveys which border on 
navigable strearns, to be so miade, as not to include within 
its lines, any part of the shore—(1 vol. Land Laws, (ed. 
1838,) pp. 50, 96, 104, 191.) 

In the last proviso of the 6th section of the act of eigh- 
teen hundred and ninetecn, “to enable the people of the 
Alabama territory to form a constitution and Statésgo- 
vernment, and for the admission of such State into the 
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Union, on an equal footing with the original States,”— 
among the propositions submitted by Congress to the 
convention, for their acceptance or rejection, it is declared, 
that “all navigable waters within the said State, shall 
forever remain public highways, free to the citizens of 
said State, and of the United States, without any tax, du- 
ty, impost or toll therefor, imposed by the State’—(1 vol. 
Land Laws; (ed. 1858.) 310.) Ly the ordinance which 
makes a part.of the constitution of Alabama, the “con- 
vention for, and in behalf of the people inhabiting this 
State, do accept the propositions offered by the act of 
Congress, under which they are assembled.” 

The act of Congress of eighteen hundred and nineteen, 
seems to suppose, that bad the admission of Alabama into 
the Union, the jurisdiction of the State over its navigable 
waters, might have been exercised, so as to exclude from 
their navigation, the citizens of the United States; or 
else the proposition we are considering, was inserted ex 
majore cautela, that collision between state and federal 
jurisdiction might be avoided ;—but it is perhaps need- 
less to enquire, under what influence it may have been 
made a matter of stipulation. 

We find it also enacted, in the territorial ordinance, 
and the laws regulating the survey and sale of lands, in 
Mississippi and Alabama, that the “navigable. waters” 
shall be and remain public highways. Here were ex- 
press'avowals by Congress, that they should not be sur- 
veyed-and sold; but should be withdrawn from com- 
merce... For what purpose Were such avowals made? 
wagat, in the first instance, to prevent the local legisla- 
tufefrom authorising an obstruction of the navigation 
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of the waters within the territory—or was it intended, in 
the last instance, to furnish a pledge to those who might 
purchase lands of the United States, that the navigable 
waters should remain common property, free to the use of 
all? If the latter was the object proposed, it-would not 
have been consistent with good faith, for Congress to 
make a grant of the navigable waters, by making that 
private property, which before was dedicated to the com- 
mon use of all men. Without speculating further upom 
the intention of Congress, to be gathered from its enact- 
ments previous to eighteen hundred and nineteen, we 
think it sufficiently appears from the act of that year, 
authorising the formation of a State constitution, that the 
United States proposed to relinquish its right to the “na- 
vigable waters” within this State, upon an agreement 
by the convention, that they should “ forever remain pub- 
lic highways, free to the citizens of said State, and of 
the United States, without any tax, duty, impost or toll 
therefor, imposed by the said State.” The proposition 
for that purpose, is thus introduced by Congress: “Sec. 
6. That the following be, and the same are hereby oft 
fered to the convention of the said Territory of Alabama, 
when formed, for their free acceptance or rejection, 
which, if accepted by the convention, shall be obligatory 
upon the United States.” 

The convention, we have already shown, accepted alf 
the propositions submitted to it, and thus perfected the 
stipulation between the state and federal governments: 

It is, then, considered clear, that the “navigable wa- 
ters” of this State have been dedicated to the common 
use of the people of the United States; but perhaps it 
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may be considered as questionable, what extent of soil 
is embraced by the dedication. We think it must be so 
much ground as is covered with the water, not only at 
low, but at high tide. ‘The government surveys extend 
thus, far,and the shore is regarded rather as a part of 
the water, than as land. It is believed, that there is no 
instance in which the United States, after having sold 
the land to high water, has afterwards asserted a right 
to dispose of the space intervening between that and low 
water mark. 

There is another view which may be taken of the act 
of eighteen hundred und twenty-four, going very satis- 
factorily to show that, that act does not vest in the plain- 
tiffs the title they assert. By the first section of the act 
“to enable the people of Alabama ‘i'erritory to forma 
constitution,” °c. it is enacted, “that the inhabitants of 
the Territory of Alabama be, and they are hereby au- 
thorised to form for themselves a constitution and State 
government, and to assume such hame as they may deem 
proper; and that the said territory, when formed into a 
State, shall be admitted into the Union, upon the same 
footing with the original States, in all respects what- 
ever”—(Introduction to Aik. Dig. xxv.) ‘There is no re- 
servation by the United States, of a property in the navi- 
gable waters of this State, or of the soil covered by 
them, further than we have already seen; and in order 
to, ascertain their rights over the subject, it may be well 
to enquire what rights are conceded to them in the “ ori- 
ginal States.” The original States, we are to understand 
to be those which united in forming the Federal consti- 
tution. These States held their territorial rights from 
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the British crown. The King, in virtue of his preroga- 
tive, was authorised to create a political power in all the 
countries newly discovered and possessed by his subjects 
—(Campbell vs. Hall, 1 Cowp. Rep. 204. The royal 
charters invested the colonies with a political character, 
by which they succeeded to all the territorial interests 
which had previously belonged to the sovereign power of 
the parent country. These charters created governments; 
and were not construed as other grants from the crown 
were—that is, they did not exclude, but actually included 
arms of the sea, &c. The colonial governments thus had 
ample authority to alter the established law, with regard 
to their tide waters; so that the exclusive control of the 


subject, was vested in them—(Commonwe ith vs. The 


Inhabitants of Charlestown, 1 Pick. Rep. 180; Angell on 
Tide Waters, 37 to 60.) 

The right of property in the navigable waters, conferred 
upon: the colonies by the royal charters, have never been 
relinquished to the United States. ‘True, the power “to 
regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes,” invests Con- 
gress with the right of empire and jurisdiction over the 
navigable waters of the country, so far as the exercise of 
this constitutional power may render it necessary. But 
the right of property, which was given to the “ original 
States,” by the King of Great Britain, when they were 
his colonies, is still retained, and can only be interfered 
with by the Federal government, to preserve a free na- 
vigation. The United States, then, may be said to claim 
for the public an easement for the transportation of mer- 
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chandise, &c. in the “ navigable waters” of the “ original 
States,” while the right of property remains in the States. 

The “original States” possessing this interest in the 
waters within their jurisdictional limits, the new States 
cannot stand upon an equal footing with them as mem- 
bers of the Union, if the United States still retain over 
their navigable waters, any other right than is necessary 
to the exercise of its constitutional powers. 

In New Orleans vs. The United States, (10 Peters’ R. 
736,) the court were of opinion, that though the property 
in dispute was dedicated to the public use, so that the 
King had not the power rightfully to alien it; yet he 
had a limited power over it for certain purposes. But 
they say the treaty by which Louisiana was ceded to 
the United States could not, and the constitution did not, 
transfer to the Federal government the right to exercise 
the power which, previous to the treaty, was vested in 
the King. 

“Special provision,” say the court, “is made in the 
constitution, for the cession of jurisdiction from the States, 
over places where the Federal government shall establish 
forts, or other military works. And it is only in these 
places, or in the territories of the United States, where it 
can exercise a general jurisdiction. 

“The State of Louisiana was admitted into the Union, 
on the same footing as the original States. Her rights 
of sovereignty are the same—and, by consequence, no 
jurisdiction of the Federal government, either for pur- 
poses of police or otherwise, can be exercised over this 
public ground, which is not common to the United States. 
It belongs to the local authority to enforce the trust, and 
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prevent what ‘they shall deem a violation of it by the 
city authorities. 

“All powers which properly appertain to sovereignty, 
which have not been delegated to the Federal govern- 
ment, belong to the people.” 

Here, we think, is a clear concession, that the rights 
of sovereignty of the new, are quite as extensive as'those 
possessed by the original States—and that the powers per- 
taining to sovereignty, which have not been delegated, 
belong to the States, or the people. ‘The constitution 
does not, in express terms, delegate an interest in the na- 
vigable waters of the States, to the Federal government; 
and as the power to regulate commerce, by implication, 
gives only an easement,—it will follow, that the right of 
property belongs to the States. 

Further: the act of eighteen hundred and nineteen, 
submits to the convention several propositions for their 
acceptance or rejection, which are intended to operate 
when accepted, as reservations in favor of the Federal 
government. None of these propositions reserve a right 
of property in the navigable waters; this right must, 
then, be understood to have been yielded to the State, 
upon the maxim of expressio unius est exclusio alterius. 

To recapitulate, we are of opinion— 


x 1. That the “navigable waters” within this State, 


have been dedicated to the use of the citizens of the 
United States, so that it is not competent for Congress to 
grant a right of property in the same. 

YK 2. The navigable waters extend not only to low wa- 
ter, but embrace all the soil that is within the limits of 
high water mark. 

Ke 
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3. By the acts of Congress regulating the survey and 
disposal of the public lands, the Federal government has 
renounced ¢he title to the navigable waters, and the soil 
covered by them; consequently, the plaintiffs cannot re- 
cover on the ground of a dedication to the uses of the 
city, under the act of eighteen hundred and eighteen, 
which is an enactment of a later date. 

4. The original States, in virtue of their royal charters, 
are entitled to the right of property in the navigable wa- 
ters within their territory, while the public are only en- 
titled to an easement, to be provided for under that pro- 
vision of the Federal constitution, which authorises Con- 
gress to regulute commerce, &c. Alabama is admitted 
into the Union, on an equal footing with the “original 
States,” and of consequence, is entitled to the right of 
property in the tide waters within its limits. 

5. By the admission of Alabama into the Union, with- 
gut a reservation of the right of property in the naviga- 
ble waters, the State succeeded to all the right of the 
United States, except so far as it was reserved by the 
Federal constitution in some of its grants, or its retention 
Was necessary to enable the Federal government to ex- 
ercise its delegated powers. 

Having attained these conclusions, it will follow, that 
the act of eighteen hundred and twenty-four is inopera- 
tive, and confers no title upon the plaintiffs. It is, then, 
unnecessary to examine the questions of law raised upon 
the bill of exceptions; inasmuch as the plaintiffs showed 
no right to recover, it is clear, that they were not preju- 
diced by the several devisions of the Circuit judge, adverse 
to their pretensions. 
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Many other interesting questions were discussed at 
the bar, which (as they are not material to a decision of 
the case,) we will decline considering. ' 

The judgment of the Circuit court is affirmed. 





FALLS & CALDWELL VS. GAITHER. 


1, An offer to sell property, not requiring an acceptance of the 
proposition to be accompanied with the purchase money, 
though made through an agent, may be re-called without no- 
tice being first given to the person to whom it is made; aliter, 
if the money is to be paid simultaneously with the acceptance, 
unless the continuance of the offer was for a limited time, and 
the acceptance was not made until after the limitation expired. 


2. An offer to sell, which requires the payment of the money, as 
the condition of acceptance, can only be met by the payment 
of the money. 


3. The period during which an offer to sell remains open to ae- 
ceptance, depends upon the terms in which it was made, and 
other attendant circumstances. 


4. An authority to an agent, to sell and receive the money, does 
not authorise him to sell, without receiving the money. 


5. It is essential toa contract of sale, that there should be.a.con- | 
currence of the minds of the vendor and yendee, though that | 


concurrence need not take place at the same instant of time. ' 


6. Though, as a general rule, the testimony of a subscribing 
witness, where his attendance is practicable, is necessary to 
prove the execution of a paper; yet, where the writing is ex- 
ecuted by an agent, he is competent to prove it, even if the 
subscribing witness be within the reach of the process of the 
court. 
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Error to Marengo Circuit court. 

Detinue—tried before Chapman, J. 

The plaintiffs in error brought an action of detinue, in 
the Circuit court of Marengo, for the recovery of two fe- 
male slaves of the defendant. 

The defendant pleaded non-detinet and the statute of 
limitations, on which issues of fact were joined, and the 
case submitted to the jury. On the trial, the presiding 
judge sealed a bill of exceptions, from which it appears, 
that both the plaintiffs and defendant claim the slaves 
sued for, under one Pinkney Caldwell, formerly of the 
State of North Carolina, The plaintiffs proved and read 
to the jury, a bill of sale, of the following tenor, viz: 

“February 14th, 1835. 

* Received of Theophilus Falls and Joseph Caldwell, 
one thousand dollars, for two negro girls, Mariah and 
Charlotte, about seventeen years old, which are now in 
the possession of Forest Gaither, in Marengo county, Ala- 
bama. ‘The title to said negroes I do warrant and de- 
fend to the said Falls and Caldwell. Given under my 
hand and seal, the above date. 

PINKNEY CALDWELL, [Seal.]” 

They then proved the possession of the slaves in the 
defendant, at the date of the writ, their value, and the 
value of their services. 

The defendant, on his part, offered in evidence a letter 
addressed to him by Pinkney Caldwell, of which the fol- 
lowing is an extract: 

* Datonraa, Octo. 24th, 1834. 

“Dear Forrest: 1 hope you will excuse me for not wri- 
ting to you and family before this. I have for the last 
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two years been very anxious to visit Alabama, but the 
situation of my business would not admit of my leaving 
home. I have to call on you for money, and you may 
rest assured it is through pure necessity, which Hiram 
can explain to you. I amcompelled to raise one thou- 
sand dollars, and have no other means only through you. 
If you will pay that amount to Hiram,I am willing to 
say, that it shall close all of our old business; and he 
shall make titles to the negro girls of mine that you have, 
to you. If you cannot do this, Iam compelled to ask of 
you, (which I hope you will not refuse,) to give up to 
him the girls, and let him sell them for what they will 
bring. One of these requests, I do hope you will com- 
ply with. If I fail to raise the money from you, I must 
sell property here. Hiram can state to you the nature 
of my difficulties. If I can pay off what I owe here and 
in North Carolina, I will be in Alabama in the spring.” 

He also offered in evidence two bills of sale, subscribed 
with the name of Hiram Caldwell, which are as follows, 
viz: 

“Received of Forest Gaither, five hundred dollars, in 
full payment for a negro girl named Mariah, aged about 
twenty years. I warrant the said negro to be sound 
and healty. Witness my hand and seal—March 10th, 
1835. Hrram CaLpweE Lt, [seal.} 

Test: John Ward.” 

“Received of Forest Gaither, five hundred dollars, in 
full payment for a negro girl named Charlotte, aged 
about seventeen years. I warrant the said girl to be 
sound and healthy. Witness my hand and seal—March 
10th, 1835. Hiram CatpwELt, [seal.| 

Test: John Ward.” 
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The defendant offered to prove the execution of the 
bills of sale, by the deposition of Hiram Caldwell, who, 
it appeared, had beea released, so as to divest him of all 
interest in the event of the suit. To the introduction of 
the bills of sale, and the mode of proving their execu- 
tion, the plaintiffs counsel objected, for the following 
reasons : i 

1. There was a subscribing witness to each of the 
bills, who was not produced, or his absence accounted 
for ; 

2. The bills of sale were under seal, while the letter, 
under the authority of which it was alleged they were 
given, was not a sealed instrument ; 

3. That if any authority or power was given by the 
letter, it was special, and its execution limited to a rea- 
sonable time, whereas the bills of sale were not made 
till the expiration of four months anda half after its 
date ; 

4. That they appeared to have been made twenty-four 
days after the bill of sale to the plaintiffs from Pinkney 
Caldwell, which operated a revocation of the authority 
to Hiram Caldwell ; 

5. That the bills of sale were subscribed by Hiram 
Caldwell, in his own name, and not as the agent or at- 
torney in fact, of Pinkney Caldwell. Which several ob- 
jections were overruled by the court, and the bills of sale 
read to the jury. 

The defendant proposed further, to read to the jury 
the deposition of Hiram Caldwell—in which the witness 
stated, that he had delivered to the defendant the letter 
from Pinkney Caldwell, a few days after it was written 
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—that the defendant, at that time, said he would accept 
the proposition made by Pinkney Caldwell, and pay him 
(witness) one thousand dollars for the two negroes, and 
expressed his readiness to do it at that time, but that he 
informed the defendant he need not pay it, until he (wit- 
ness) should be ready to start to North Carolina—That 
in the month of March or April, eighteen hundred and 
thirty-five, when the witness was ready to start to North 
Carolina, the defendant paid him one thousand dollars, 
the price of the negro girls in controversy, accordingly 
as he bad stipulated with the witness, on receiving the 
letter of Pinkney Caldwell; and the witness ccnveyed 
them to the defendant, under the authority of the letter. 

The witness further stated, that, as the agent of Pink- 
ney Caldwell, he made a verbal contract with the de- 
fendant, early in November, eighteen hund-ed and tl irty- 
four, to sell him the two slaves; and that although the 
bills of sale to the defendant, were subscribed by him in 
his own name only, that they were executed by him, as 
the agent of Pinkney Caldwell. 

To the admission of this deposition, the plaintiffs ob- 
jected— 

1. Because the verbal agreement for a sale, was pre- 
vious to, and extinguished by the bills of sale; 

2. Because the bills of sale were coutradicted and va- 
ried by the facts stated in the depos:tion. Which objec- 
tions were overruled by the court, and the testimony 
read to the jury. 

The jury having found a verdict against the plaintiffs, 
and a judgment being thereon rendered, they have prose, 
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cuted a writ of error to this court, for the revision of the 
same. 





Murphy, for plaintiffs in error. 
Lyon, contra. 


COLLIER, C. J.—No question is raised in this case, as 
to the regularity of the bill of sale from Pinkney Cald- 
well to the plaintiffs, or the evidence by which it was 
proved to the jury. But the bill of exceptions leads us 
to enquire— 

1. Was there a sale, and at what time, by Pinkney 
Caldwell, through the agency of Hiram Caldwell, to the 
defendant, of the slaves sued for ? 

2. Was the evidence by which the sale was attempted 
to be made out, adinissible in law ? 

1. Though.a difference of phraseology is employed in 
defining the contract of sale, by the elementary writers, 
yet all concur in the constituents, essential to its consum- 
mation. By Powell, it is stated to be a transaction, in 
which each party comes under an obligation to the other, 
and each reciprocally acquires a right to what is pro- 
mised by the other—(Powell on Con. 4.) Chitty describes 
asale, asa transmutation of property from one man to 
another, in consideration of some price or recompence in 
value—(Chitty on Con. 108.) And Mr. Chancellor Kent 
says, that asale is a transfer of chattels from one person 
to another, for a valuable consideration, and three things 
are requisite, viz., the thing sold, which is the object of 
the contract; the price, and the consent of the contract- 
ing parties—(2 Kent’s Com. 367, 1 ed.) 
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In order to render the contract valid, the thing sold 
must have an actual or potential existence. Thus, if 
One person sells to another his horse, which happens to 
be dead at the time, the contract is necessarily void, the 
object of it having failed, though the parties were alike 
ignorant of the fact. 

In respect to the price, if property is sold for cash, and 
the money paid, the contract is complete; so, it is equally 
perfect, if a credit is stipulated, if no act remains to be 
done by the purchaser: as, if he has delivered to the sel- 
ler the proper securities, f-c. But if any act remains to 
be done by the vendee, to entitle himself to the immedi- 
ate possession of the thing purchased, the contract is in- 
choate, and the title of the vendor does not pass from 
him. The distinctions upon this head are many and 
subtle, and as they do not materially concern the present 
enquiry, we proceed, for the present, to consider the third 
constituent of a sale—viz., the consent of the contracting 
parties. ‘ 

In a contract of sale, it is agreed by all, that there must 
be a concurrence of the minds of the vendor and vendee. 
Thus, if a person offer to sell a thing, and prescribes his 
terms, and another agrees to purchase, but proposes 
other terms as the condition, there is no sale, unless the 
seller accept the modification; for until then, there is 
wanting the aggregatio mentium. What shall constitute 
& consent in every case, is liable to a great diversity of 
Opinion. Pothier, with his accustomed accuracy of ex- 
pression, supposes it to consist in the concurrence of the 
will of the vendor, to sell a particular thing to the vendee 
for a specified price, with the will of the latter to buy 
the same thing for that price. 
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Iu the case before us, it does not appear that the seller 
of the slaves ever had a personal interview in regard to 
the sale, but that the proposition to sell, was made by 
letter, written from a place, distant three hundred miles 
or more from the defendant’s residence, and from where 
the slaves were at the time. Cases have frequently oc- 
curred, where, under such circumstances, a negotiation 
has been carried on between the contracting parties by 
letter—and, asin all probability, they will multiply with 
the increase of commerce and facilities of correspondence, 
it is mecessary that such rules should be observed, as will 
subserve the convenience of parties, and protect their in- 
terest. While, therefore, it is impossible that there should 
be a contract, without the concurrence of the parties, it 
is not indispensable that their wills should concur at the 
same instant of time; providing the will of the one not 
concurring at first, is declared, before the consent of the 
other is re-called. Thus, although the party making the 
offer necessarily assents to a sale, before the party accept- 
ing, yet his assent must be continuing down to the time 
of acceptance; and unless the nature of the subject pro- 
posed to be sold, or the terms of the offer to sell require 
immediate action, the willingness to contract is presumed 
to continue, until the attempts of the parties at negotia- 
tion have ceased, unless the proposition is sooner with- 
drawn—(Adams vs. Lindsell, ] Barn. & Ald. R. 681.) In 
the case here cited, the court say, “the defendants must 
be considered, in law, as making, during every instant of 
time their letter was travelling, the same identical offer 
to the plaintiffs; and the contract is complete, by the 
acceptance of it by the latter.” The principle of this 
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decision is, that an offer to sell, made by letter, binds the 
party making it, when accepted, if not revoked previous 
to acceptance ; up to that time, the locus penitentia of the 
seller continues, and if he has pot exercised it, the bar- 
gain will be considered as struck. We are aware, that 
the doctrine, as we have stated it, was so qualified by 
the Supreme court of Massachusetts, as to require not 
only an acceptance of the offer, but ulso that it should 
have been notified to the party making the offer, or his 
knowledge be inferrable from the fact, that the party 
accepting, used the proper means to give notice, and @ 
sufficient time had elapsed for its reception. In regard 
to this qualification, it has been well said, that if the 
contract is not consummated until the party accepting, 
has given notice to the party offering; upon the ground, 
that the parties must know that their minds meet on the 
subject of the contract, the accepting party ought not to 
be bound, till he knows the party offering, had not with- 
drawn the offer before knowledge of acceptance. But 
the case from Massachusetts does not, in our opinion, 
harmonise with the current of decision on the point, or 
the principles of law—(4 Bing. Rep. 653; Lupin vs. Ma- 
rie, 6 Wend. Rep. 77; Mactier’s adm’ors vs. Frith, ibid. 
103.) 

In Eliason vs. Henshaw, (4 Wheaton’s Rep. 228.) it is 
said, that “until the terms of the agreement have re- 
ceived the assent of both parties, the negotiation is open, 
and imposes no obligation on either.” So, in the Circuit 
court of the United States for Pennsylvania, it was held, 
that contracts are made by an offer on one side, and an 
acceptance on the other-—(Coxe’s Dig. 192.) These cita- 
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tions show, that it is the assent of the parties that com- 
pletes the contract. It must, then, be very immaterial, 
whether the parties themselves mutually possess the 
knowledge that their minds have met, since, before the 
stipulations of the contract are executed, they must know 
it, that each may perform the terms it respectively en- 
joins. 

Since, however, a proposition to sell, imposes no obli- 
gation, till accepted, it is. in general, competent for the 
party offering, to withdraw it, any time previous to ac- 
ceptance; and if he do so, a subsequent acceptance will 
not bind him, though made before the accepting party 
had notice of the withdrawal. To exemplify: suppose 
A has offered by letter to sell to Ba slave—B accepts the 
offer, by addressing a letter to A, assenting to his terms: 
if the latter did not, previous to the date of B’s letter, re- 
call the offer, he is bound by the contract—but if he with- 
drew it, by a letter sent to B, before B’s: letter was writ- 
ten, the acceptance of the latter would be unavailing for 
any legal purpose; and this, too, though the letter of , 
withdrawal was not received. This example rests upon 
the well settled rule, that the concurrence of both parties 
is essential to a contract of sale, though given at different 
times. 

Having stated these principles, we will now apply 
them to the facts upon the record. Pinkney Caldwell 
being in need of money, both in North Carolina and 
Georgia, writes a letter from the latter State, to the de- 
fendant, residing in Marengo county, Alabama, in which 
he proposes to sell to him two negro girls belonging to 
him, (Caldwell,) but then in the possession of the defend- 
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ant, for the sum of one thousand dollars, to be paid to 
Hiram Caldwell, who would execute a bill of sale there- 
for. Hiram Caldweil, it appears, was the bearer of the 
letter, and delivered to the defendant, a few days after it 
was written. Upon the delivery, the defendant expressed 
his willingness to purchase the slaves, and his readiness 
then to pay for them; to which the agent replied, that it 
was not necessary—that he did not want the money, 
till he was ready to return to North Carolina. In March, 
eighteen hundred and thirty-five, when Hiram Caldwell 
was about leaving for North Carolina, he called on the 
defendant for the money, received it, and made him bills 
of sale for the negroes, in his own name. 

Now, it is clear, that what passed between Hiram 
Caldwell and the defendant, upon the former delivering 
to the latter, the letter of Pinkney Caldwell, did not 
amount to asale of the negroes. The proposition of 
Pinkney Caldwell, was to sell for cash—no money was 
paid at that time by the defendant. The agency of Hi- 
ram Caldwell, so far as the letter affords evidence of it, 
was to receive the money, and execute a bill of sale. 
The offer to sell, then, was not met by the defendant, in 
the only manner in which it could have been, viz., by 
the payment of the price; and Hiram Caldwell was not 
authorised to agree upon other terms. 

We have seen that the period during which an offer 
to sell, is considered as remaining open, depends upon 
the circumstances of the case, and must be regarded ra- 
ther as a question of fact, than of law. In the present case, 
we infer that the object of Pinkney Caldwell, was to sell 
the slaves, and receive the money by Hiram Caldwell, 
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on his return to North Carolina or Georgia, as it was 
there, that his necessities required it, and consequently, 
the offer, unless withdrawn, may be supposed to con- 
tinue until that time. Such being the interpretation to 
be placed upon the letter of Pinkney Caldwell, when ta- 
ken in connection with Hirain Caldwell’s deposition, we 
must consider whether there is any evidence of the with- 
drawal of the offer to sell. The only evidence on this 
point, is the bill of sale to the plaintiffs: this clearly in- 
dicates an indisposition or inability on the part of Pink- 
ney Caldwell, to sell the slaves to any one else, after the 
plaintiffs became the purchasers; and if the letter to the 
defendant, was a mere Offer to sell, without requiring 
an advance of money, the sale to the plaintiffs would 
have operated as a re-call of it. But such is not its cha- 
racter—the letter proposes, it is true, to sell; but it goes 
further—it designates an agent to receive the money, and 
to furnish the proper evidence of a transfer of title. To 
allow the sale to the plaintiffs to prejudice the defendant, 
without proof that he was cognizant of it before he ad- 
vanced his money, would be the extreme of injustice. 
Here, the defendant is in possession of the property, un- 
conscious that the owner had sold it—the owner previ- 
ously informing him, that he had appointed an agent to 
sell to him ata fixed price. A purchase made under 
such circumstances, must be allowed to relate back to 
the time the letter was written, in order to sustain the 
defendant’s title. If Pinkney Caldwell, then, had a title, 
the defendant must be regarded as succeeding to it. Upon 
the opposite conclusion, purchasers through an agent of 
the seller, would be hazardous, as it could not be known 
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where the principal resided at a distance from the place 
of sale, that he had not previously sold the property, or 
withdrawn the authority of the agent. 

Thus we have seen, that an offer to sell, not requiring 
its acceptance to be accompanying with the money, may 
be re-called, without notice being first received by the 
person to whom it is made—that an offer, which re- 
quires the payment of the money as the condition of ac- 
ceptance, cannot be accepted, unless the money is paid— 
that an authority to a third person to receive money and 
convey title, binds the principal, unless he has revoked it, 
and given notice, either expressly or impliedly to a per- 
son, who, upon the faith of the power, pays the money, 
and receives a conveyance of title—that the period during 
which an offer to sell remains open to asceptance, de- 
pends upon the terms in which it is made, and other at- 
tendant circumstances. It will follow, from the ascer- 
tainment of these principles, that if the purchase of the 
defendant, through Hiram Caldwell, was not tainted 
with fraud, or other circumstances of unfairness, his title 
must be preferred to that of the plaintilfis. 

2. The bill of sale from Hiram Caldwell to the defend- 
ant, cannot be regarded as the act of Pinkney Caldwell 
—it does not profess, of its face, to have been made for 
him, but is made by, and executed in the name of, Hiram 
Caldwell alone. ‘The case of Skinner vs. Gunn & Gunn, 
at this term, is decisive of the point; yet it Was compe- 
tent for the defendant to have resorted to other evidence, 
to make out his title. No deed or other writing, is ne- 
cessary to pass the title to personal estate, and the depo- 
sition of Hiram Caldwell was clearly admissible, to show 
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that he had received the purchase money on -account of 
his principal, such evidence would have been equivalent 
in law, to a bill of sale executed in due form, by Pinkney 
Caldwell. 

It has been argued for the plaintiffs, that even conce- 
ding that the defendant sustained his title without the 
aid of the bill of sale, yet the admission of the bill of sale 
was an error, for which the judgment of the Circuit court 
should be reversed. It is a well settled rule of evidence, 
that where a deed or other instrument is produced, which 
is attested by a subscribing witness, the party offering 
it, must call the witness to prove its execution, or else 
account for his absence ; so strict is this requirement, that 
it is not dispensed with in the case of a deed, by the ac- 
knowledgment of the party executing it. The rule re- 
sults from the legal supposition, that the parties them- 
selves, by selecting a subscribing witness, have mutually 
agreed to rest upon his testimony, in proof of the execu- 
tion of the instrument, and of the circumstances which 
then took place, and because he knows those facts which 
are probably unknown to others. ‘The idea, that the 
subscribing witness is better acquainted with the cir- 
cumstances attending the making the instrument,we all 
know is frequently unfounded in point of fact; yet the 
legal rule is too firmly established, to be departed from, 
where the attendance of the witness can be coerced— 
(See 1 Starkie’s Ev. 330; 4 Burr. Rep. 2275; 4M. & S. 
Rep. 350; Fox et al. vs. Rail et al. 4 Johns. R. 477; Ab- 
bott vs. Plumbe, Doug. R. 216; 2 East’s R. 187; Johnson 
vs. Mason, 1 Esp. Rep. 89; Jones vs. Brewer, 4 Taunt. 
Rep. 46; Call vs. Dunning, 4 East’s R. 53; Bowles vs. 
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Langworthy, 5 T. R. 366; Willoughby vs. Carleton, 9 
Johns. R. 136; Manners vs. Postan, 4 Esp. R. 239; Bre- 
ton vs. Cape, Peake’s Cases, 30; Edinburgh vs. Crudell, 2 
Starkie’s Cases, 281; Hogland vs. Sebring, 2 South’s R. 
103; Williams vs. Davis, 1 Penn. R. 177; McMahan vs. 
McGrady, 5 Serg. §* Rawle’s R. 314; Heckert vs. Haine, 
6 Binn. R. 16; Higgs vs. Dixon, 2 Starkie’s Cases, 180; 
Barnes vs. Trompowski, 7 T. R. 266; Handy vs. The 
State, use of Townsend. 7 Har. & Johns. R. 42; Wil- 
liams’ ex’rs vs. The Mayor of Annapolis, 6 Har. & Johns. 
R. 350; McPherson vs. Rathbone, 11 Wend. 98; Sluby 
vs. Champlin, 4 Johns. R. 461.) In the case of Bennet 
vs. Robinson's adm’r, (3 Stew. & Por. R. 227,) the ques- 
tion came directly before the court. ‘There, the defend- 
ant denied that his intestate had executed the note de- 
clared on. The plaintiff, who was the assignee of the 
note, was also a subscribing witness, and having become 
interested, offered proof of his hand writing, which be. 
ing rejected, he proposed to prove the signature of the 
maker, and his admission that he signed it—which evi- 
dence was also rejected by the Circuit court. This court 
reviewed the leading authorities with great care and in- 
dustry, and conclude, that where the execution of an in- 
strument, whether under seal or not, is properly in issue, 
the evidence of the subscribing witness is the best, and 
only admissible evidence, if he be living, and within the 
reach of the process of the court; unless he has become 
legally incompetent, from some cause not chargable as a 
fault, against the party on whom it devolves to make the 
proof. That evidence of the hand-writing of the sub- 
scribing witness to a promissory note, or of the signature 
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of the maker, and his admission of its execution, is not 
admissible in an action against the maker, where such 
subscribing witness, after attesting the note, become the 
assignee thereof, and sues as plaintiff. Whatever might 
be my opinion, if this case were res integra, it is enough 
to say, that the question is settled, by authority which I 
do not feel licensed to disregard. 

It was argued for the defendant, that, conceding the 
general rule to be as we have stated it, the case at bar 
does not come within its influence—that Hiram Cald- 
well being an agent, was a competent witness to prove 
the execution of the bill of sale, though the attendance 
of the subscribing witness might have been coerced. No 
authority has been cited to sustain this distinction, and 
my reflections persuade me, that it is‘ not defensible in 
principle ; yet my brethren differ with me, and think the 
argument well founded, and maintain that there is no 
objection, as evidence to the bills of sale offered by the 
defendant, or to the manner in which they were proved. 

It is no objection. on error, that a party has given 
more evidence in the primary court, than was necessary 
to maintain his action or defence, if the evidence be un- 
exceptionable in point of law; but he will not be al- 
lowed to justify the proceeding below, by showing, that 
in addition to the illegal evidence, he produced a suffi- 
ciency of legal proof for his purposes. All the evidence 
adduced under the sanction of the court, is to be weighed 
and considered of, by the jury; and it will be impossible 
to say, that their verdict was not influenced by that im- 
properly admitted. What may have influenced one ju- 
for, possibly may not have been regarded as of any mo. 
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ment by another; and it is from the utter impractica- 
bility of knowing what effect the different parts of the 
evidence had on the minds of the jury, or by what process 
of reasoning they were lead to their conclusion,—that an 
exception for illegal, Whatever may be the quantum of le- 
gal evidence, is always available. 

Thus, it will be secn, that my own opinion upon the 
second question, is favorable to a reversal of the judgment 
of the Circuit court,—but my brethren differing with 
me, as I have already stated, the judgment must be af- 
firmed. 


ORMOND, J.—I dissent from the opinion given in this 
cause, so far as it asserts that the offer of Gaither to pay 
the price demanded for the negroes, was not equivalent 
to a payment. I know of nocase, where by the terms 
of a contract, an act is required to be done by either par- 
ty, and the party offering to do the act, is prevented by 
the other party from doing it--that such offer to perform, 
is not equivalent toa performance. Hiram Caldwell 
was the bearer of the proposition from the owner of the 
slave, to Gaither, and his authority was confined to the 
reception of the money, and executing the bills of sale. 
Upon the acceptance of the proposition by Gaither, and 
the payment, or offer to pay, the money to H. Caldwell, 
the right of Gaither was complete to the slaves. This 
right could not, on any principle with which I am ac- 
quainted, be divested by the act of another. 

There could not be any controversy or doubt in this 
matter, if the money had not, at the instance of H. Cald- 
well, been permitted to remain in the hands of Gaither. 
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By so acting, I do not understand that the purchase was 
suspended, but that the contract was closed, and that 
Gaither was merely a depositary of the money for H. 
Caldwell. Had the negroes died the next day, there can 
be no doubt, I think, that he must have sustained the 
loss. 

My argument assumes the transaction, as stated by 
H. Caldwell, to be true, and that Gaither and H. Cald- 
well were acting in good faith. If it was a plan de- 
vised between them, to give a credit to Gaither, it would 
not be binding on Pinkney Caldwell. If the agent had 
refused to receive the money, it would probably have 
been the duty of Gaither to advise Pinkney Caldwell of 
the fact, that he might take the necessary steps to obtain 
his money; but that is not this case. If the owner of 
the slaves, instead of proposing his terms through Hiram 
Caldwell, had made the offer himself, the sale would 
have been complete, on the acceptance of the terms by 
Gaither; and his refusal afterwards to receive the mo- 
ney, or his permitting it to remain in the hands of Gai- 
ther until called for, could not affect its validity: the case 
cannot be altered by the interposition of an agent. 

That a sale is complete, when the offer is accepted, 
even although the person making the offer by letter, 
does not know of its acceptance until afterwards, is very 
conclusively shown by Judge Marcy, in the case of Mac- 
tier’s adm’rs vs. Frith, (6 Wend. 103.) This proposition, 
I understand the majority of the court to affirm: but 
they suppose, that as the money was not paid down, 
when the offer was accepted, the contract was not com- 
plete. I think I have shown that this is not the test; 
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that in all cases of sales, an offer to pay, is in law, 
equivalent to a payment, and that the right to the thing 
sold, cannot depend upon the acceptance of the price by 
the seller. 


REED US. FAWKES. 


1. A fi. fa. levied on a vessel, will not divest a previous lien, ac- 
quired by a libellant in admiralty. 


Error to the Circuit court of Mobile, exercising admi- 
ralty jurisdiction. 

Libel for wages—tried before Harris, J. 

In this case, the steam-boat Fox was libelled in admi- 
ralty, by defendant in error, and before the trial, a fi. fa. 
was levied on the boat, and on a sale under the fi. fa. 
Reed became the purchaser. On the trial of the case 
made by the libel, Reed interposed his claim, which was 
overruled by the court, and a judgment of condemnation 
rendered in favor of the libellant. 

The judgment below was now sought to be reversed 


by writ of error. 


Peck, for plaintiff in error. 
Stewart, contra. 


GOLDTHWAITHE, J.—The case agreed, which is found 
in the record, and on which the judgment of the Circuit 
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court Was rendered, is neither so full, or so satisfactory, 
as might be expected, from the questions involved in this 
controversy. Il 'rom it, however, we are enabled to ascer- 
tain, that the amount of the libellant’s claim, as well as 
the existence of alien on the steam boat, at the time 
when the services were rendered, is distinctly admitted ; 
but a decree of condetanation is resisted, on the ground, 
that this lien wus subsequently divested, by a sale under 
a decree of condemnation of the boat, in the District 
court of the United States, for the Southern district of 
Alabama. 

When an examination is made, of the facts connected 
with the supposed decree of condemnation, we find that 
the boat was restored, after seizure on what is termed 
an admiralty bond. Subsequently, a decree was render- 
ed, ordering the steam-boat to be sold, but no process 
seems to have issued under -this decree. The boat was 
eventually sold, on the first of March, under a writ of 
Jfieri facias, issued against certain individuals, whom we 
must either conclude to be strangers to the suit in admi- 
ralty, or that they became parties to it, by a stipulation 
to return the boat, to answer the condemnation, or to 
pay whatever sum should be ascertained to be due by 
the decree. It is very possible, that such proceedings 
could have been had in the admiralty court, as would 
have divested the lien of the libellant in this case; but 
none such were had, so far as we can ascertain from the 
facts stated. ‘Tlie boat was restored—no sale was made 
under the decree, and the title of all persons remained 
as before the decree. ‘The sale is made under the ordi- 
nary common law writ of fieri facias, which commands 
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the officer to levy of any of the goods and chattels of the 
defendant therein named, and can have no lien previous 
to its coming to the hands of the officer. We do not 
know, nor does the case attempt to inform us, what title 
or claim the defendants in this court had to the steam- 
boat, and it was their title alone, which passed to the 
claimant under the sale of the marshal. 

There is nothing in the case, from which we are au- 
thorised to infer that the sale was made under the de- 
cree of condemnation; and as the lien of the libellant 
was prior in point of time, to any which the claimant is 
shewn to have derived under the sale by the marshal, 
the Circuit court was correct, in decreeing a condemna- 
tion and sale. 

Let the judgment be affirmed. 
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ARTHUR US. SAUNDERS, SURVIVING PARTNER, &C. 


1. Where defendant contracts to sell his crop of cotton to plain- 
tiff, and money is advanced by plaintiff, on the faith of the 
contract, and but a part of the cotton is delivered,—defendant 
is liable on the common money counts, for the amount received 
by him, beyond the value of the cotton delivered. And to 
sustain the action, it is not necessary that the plaintiff should 
show the return, or an offer to return the cotton received— 
its value will go to lessen the recovery against the defendant. 


Error to Chambers Circuit court. 

Assumpsit—before Pickett, J. 

The defendant in error declared against the plaintiff 
in assumpsit, for goods, wares and merchandise, sold and 
delivered—work and labor done—money lent and ad- 
vanced—money paid, laid out and expended, and money 
had and received, &c. 

To which the plaintiff in error pleaded a plea, 
amounting substantially to non-asswmpsit; also the pleas 
of payment and set-off. 

On the trial, a bill of exceptions was sealed, at the in- 
stance of the plaintiff in error, in which it is stated, that 

| Wasshown the “ plaintiff had contracted with the de- 
fendant for his crop of cotton, which was to be delivered 
at a future time, that a portion of it had been delivered, 
and received by the plaintiff, and that the greater part 
of the money sued for, and almost all, was money ad- 
vanced on the faith of the contract. On this state of 
facts, the counsel for the defendant requested the court 
to charge the jury, that the plaintiff could not recover 
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for the money so advanced, insisting that the action 
should have been on, and for a breach of the special con- 
tract. But the court charged, that as to any amount ad- 
vanced beyond the cotton received, it could be recovered 
in this action, if the contract had not been fully complied 
with, on the part of the defendant.” 

The jury having found a verdict against the defendant 
below, and judgment being rendered thereon, he has 
brought his case here, and assigns for error— 

1. That the Circuit court erred in refusing to give the 
charge required ; 

2. That there is also error in the charge, as given to 
the jury. 


Harris, for plaintiff in error. 
Phelan, contra. 


COLLIER, C. J—It is an undeniable principle, that 
where money has been paid by the plaintiff to the de- 
fendant, upon a contract which is afterwards rescinded, 
either in consequence of the nature of the contract, or by 
consent, or by the act of the defendant,—then, as the con- 
sideration has failed, the plaintiff is entitled to recover 
back his money, in an action for money had and received. 
But to sustain the suit on this ground, it is necessary that 
each party should be placed in statu quo, if it be practica- 
ble; therefore, where the plaintiff has purchased a horse 
or other chattel, with a warranty, which the defendant 
has broken, if the plaintiff would rescind the contract, 
he must return, or offer to return, the horse or other chat- 
tel, in a reasonable time. The necessity of making a 
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return, in order to a disaffirmance of the contract, has 
not been considered as of universal application. In Han- 
cock vs. Tanner & Evans, (4 Stew. & Por. R. 262,) the 
plaintiff in error agreed, in consideration that the defend- 
ants had advanced to him asum of money, that he would 
deliver to them a certain quantity of cotton—he delivered 
a part of it, but not so much as was of equal value with 
the money advanced. The defendants brought an ac- 
tion, to recover of the plaintiff, for the failure to comply 
with his contract. The plaintiff insisted, that as the 
defendants had not disposed of the cotton delivered, as 
by their contract they had undertaken to do, that he was 
not liable, on his special contract, or in indebitatus as- 
sumpsit, for the difference between the value of the cot- 
ton delivered, and the money received. The court dis- 
allowed his defence, and said that no action could have 
been sustained on the special contract, as the defendants 
in error had performed their agreement differently from 
its terms, and that they were entitled to “resort to the 
money counts for arecovery.” Here is a direct authority 
in favor of the present action. It was not considered ne- 
cessary that the cotton should have been returned to the 
seller before suit brought. On this point, it is not im- 
probable, that the court was influenced by the conside- 
ration, that the nature of the subject was such, that the 
purchaser could not be expected to keep it, any longer 
than was necessary to find for it an advantageous mar- 
ket—and further, that the seller could not have been in- 
jured by the failure to return it, as he could have been 
allowed its full value, in admeasuring the extent of the 
recovery against him. 
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Without examining farther the case cited, we are wil- 
ling to abide by it,—and the consequence is, that the 
judgment must be affirmed. 


ABERCROMBIE US. KNOX & CO. 


1, An objection to the form of a declaration merely, is not avail- 
able, under our statute of amendments. 


Error to Talladega Circuit court. 

Assumpsit, against the endorser of a bill of exchange 
—tried before Shortridge, J. 

The plaintiff in error was sued in the Circuit court of 
Talladega, as the first endorser of a bill of exchange, pay- 
able at the branch of the State Bank at Montgomery. 
Presentment and non-payment were duly alleged, but 
the declaration did not negative the payment of the bill, 
by the drawer or subsequent endorser, in its breach. And 
for this cause, it was insisted, that the declaration was 
too defective to sustain the judgment. 


Stone, for plaintiff in error. 
Martin, contra. 


COLLIER, C. J.—The judgment, it may be remarked, 
is by nil dicit, on plea withdrawn, and in its form, may 
cure defects, which would be otherwise available. But 
we do not think the declaration would have been bad 
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on demurrer ; the objection, at most, is to the form, which 
our statute of jeofails of eighteen hundred and twenty- 
four, does not tolerate. It was enough, then, to have 
stated a legal liability by the plaintiff in error, and his 
failure to discharge it; this is sufficiently done, and if 
the bill had been paid by either of the other parties, he 
might have shown it, in his defence—(Vide Hennell’s 
Forms, 119; 3 vol. Law Lib.) 

Judgment must be affirmed. 
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GREGG US. HINSON ET AL. 


1. A judgment rendered on a trial of the right of property, before 


a justice of the peace, may be removed by certiorari to the 
County court. 


Error to Wilcox County court. 

This was a trial of right of property, before a justice 
of the peace, in which the defendants in this court were 
claimants. A verdict and judgment being rendered against 
them, they applied for, and obtained from the judge of 
the County court of Wilcox, a writ of certiorari, removing 
the cause into the County court for another trial, and a 
judgment was there rendered in their favor. From this 
judgment, a writ of error is prosecuted to this court. 

The only error relied on is, that the County court had 
not jurisdiction. 


Stewart, for plaintiff in error. 


ORMOND, J.—Whether the County court has jurisdie- 
tion in trials of right of property, on appeal or certiorar? 
from the judgment of a justice, will depend on the con- 
struction of the different statutes. The act regulating 
trials of right of property before justices of the peace, was 
passed on the twentieth of December, eighteen hundred 
and twenty-two, and authorises an appeal to the next 
Circuit court. On the twenty-fourth of December, of the 
same year, an act was passed to regulate proceedings in 
the courts of law and equity in this State, and provides, 
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that “appeals shall lie from justices of the peace, to the 
respective Circuit or County courts, under the same regu- 
lations as heretofore prescribed by law, for taking ap- 
peals to the Circuit courts’—(Aik. Dig. 261.) A section 
of the same law, to be found in Aikin’s Digest, 246, s. 8, 
gives the judges of the County court concurrent jurisdic- 
tion with the judges of the Circuit court, to grant writs 
of certiorari and supersedeas, returnable to the County 
court. ‘l'aking these statutes together, we think the ju- 
risdiction is conferred on the County court. The two 
last cited enactments, are general in their terms, and suf- 
ficient to give the County court jurisdiction: they are 
also subsequent in point of time, and do not conflict with 
the section first cited. There is, therefore, no error in 
the judgment of the County court, and it is affirmed. 
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THE STATE US. GAUS. 


1. In an indictment for trading with a slave, the averment; that 
it was without the consent of the master or owner, need not 


be proved. 


Error to Montgomery Circuit court. 

Indictment for trading with a slave, without consent— 
tried before Pickens, J. 

In this case, defendant was convicted on an indictment 
for trading with a slave, without the consent of the mas- 
ter or owner. On the trial, the State failed to prove that 
the slave had not the leave or consent of the master or 
owner. The court below was requested by defendant 
to charge the jury. that such proof was necessary to sup- 
port the indictment, which was refused. The court 
charged the jury, that if the trading with the slave was 
proved, the consent or authority was a matter of excuse, 
to be proved by defendant—to which defendant excepted, 


and now assigns for crror. 


J. A. Campbell, for plaintiff in error. 
Attorney General; contra. 


GOLDTHW AITE, J.— The rule with respect to the 
proof of negative avcrinents in indictments, appears to 
have been subject to much change in the English courts, 
—they sometimes holding, that the prosecution was 
bound to establish the negative fact averred; as in the 
cases of Rex vs. Rogers, 5 Camp. 654; Rex vs. Hazy et 
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al. 2 Carr. & Payne, 458—and at other times declaring, 
that proof of the act was sufficient to support a convic- 
tion, unless the defendant shewed the circumstances 
which could alone render it lawful—(Rex vs. Turner, 5 
M. & S. 206; Rex vs. Hanson, cited 2 Russel on Crimes, 
693.) 

The case of Rex vs. Rogers, above cited, was very sim- 
ilar to the present, as the prisoner was indicted for cours- 
ing deer in an enclosed ground, “ without the consent of 
the owner ;” but this case was overruled by that of Rex 
vs. Hazy et al. in which it was held, on an indictment 
for lopping trees “without the consent of the owner,” 
that the want of consent might be inferred, from the cir- 
cumstances attending the act itself—(See also Rex vs. Al- 
len, Ry. § Moody Cr. C. 156.) In the still later case of 
Rex vs. Hanson, above cited, a conviction was had before 
two justices, for selling ale without an excise license. 
The information negatived the defendant's having a li- 
cense, but there was no evidence to support this negative 
averment; the only evidence being, that the defendant 
had in fact sold the ale. ‘Ihe conviction was held to be 
proper. 

It is difficult to distinguish this case, from the one now 
under consideration ; as, in both cases, the statute makes 
use of negative words, but, in effect, prescribes a qualifi- 
cation which must be had, before the act can be lawful. 
If a contrary rule was to be adopted, with reference to 
the statute under which the defendant is indicted, it 
would be difficult, and, in many cases, wholly imprac- 
ticable, to prove the want of consent; as, in the case of 
the absence or death of the naster, owner or overseer of 
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the slave. On the other hand, no inconvenience or diffi- 
culty can exist, ih requiring proof from the defendant, of 
the authority under which he acted, and which could 
alone excuse the sale. If it is said, that the defendant 
would be remediless in the event of the death of the mas- 
ter, owner or overseer, by whom the authority, if verbal, 
was given, it may be observed, that the consent could 
then be implied from other circumstances attendant on 
the transaction, if, in point of fact, any such consent was 
given. If the consent was in writing, no such difficulty 
could ever arise; and, if personally given, the same wit- 
nesses who would give testimony as to the fact of sale, 
would also, in all probability, establish the consent, if 
any was given. 

We are of opinion, that there was no error in refusing 
the instruction asked for, or in those which were given. 
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BIBB US. M KINLEY, HOPKUNS, AND THE HEIRS OF HENRY 
CHAMBERS, DEC’ 


1. A father devised and bequeathed to his children, (being a 
daughter and two sons, then infants of tender years,) a large 
real and personal estate, to be equally divided between them. 
The share of the daughter was to be assigned her , Uf she de- 
sired it, when she married or attained her majority. The 
daughter married, and died about three months thereafter, 
neither herself or husband having, during the coverture, asked 
or desired a division of the estate; but the executors still con- 
tinued to hold the same under the will. Ona bill filed by the 
husband, to obtain the wife’s interest in her father’s estate, it 
was held that he was not entitled to recover; because the 
wife’s share had not been reduced into possession during her 


life. 


2. One who takes possession of the property of an infant, without 
the authority of law, may be treated as a guardian; but one 
who lawfully holds as an executor, cannot be treated asa 
guardian against his consent. 


3, The plaintiff also sought to recover by his bill, a female slave 
and her children, alleged to have been given to his wife by her 
grandfather, and delivered to the testator, as her father and 
guardian by nature; which slaves came to the possession of, 
and were still retained by the executors. Held, that from the 

laintiff’s own showing, his remedy was complete at law, if 
he was entitled to the slaves, and equity would not relieve him. 


Error to the Court of Chancery at Huntsville. 

Bill and answers heard before Chancellor Peck. 

The plaintiff filed his bill on the equity side of the 
Circuit court of Madison, which, upon the establishment 
of the separate courts of Chancery, was transferred to 
the Chancery court holden at Huntsville. 

In the bill, it is stated that Henry Chambers, late of 
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the county Limestone, Alabaina, departed this life, in the 
year of our Lord one thousand eight hundred and twen.- 
ty-five, having first nade and published his last will and 
testament—a copy of which is exhibited with the bill— 
That the will was admitted to probate in the Orphan's 
court of Limestone, on the sixth day of March, eighteen 
hundred and twenty-six, and the defendants, McKinley 
and Hopkins, duly qualificd as executors thereof, and 
have ever since continued to act as such. 

The bill further states, that the executors were also 
appointed by the testator, testamentary guardians of his 
children, and up to that time, continued to act in the two- 
fold capacity of executors and guardians. No other 
guardians have been appointed; and although McKinley 
and Hopkins gave no bond, as such, inasmuch as the es- 
tate was directed by the zi//, to be kept together until 
the testator’s daughter married, or attained the age of 
twenty-one years, upon the happening of either of which 
events, her portion was to be assigned her, if she desired 
it; yet they have superinteuded the education of the tes- 
tator’s children, and defrayed their expenses out of the 
estate ieft by him. 

The testator left three children, of very tender years— 
viz., Mary S., a daughter, and Robert 8S. and Henry, sons 
—the two latter of whom are still under the age of 
twenty-one. By the will, it was directed that the estate 
should be equally divided between these children—the 
respective shares of Robert S$. and Henry to be assigned 
them on attaining their majority: and the executors 
Were authorised to vest such money as the testator should 


die possessed of, or as night thereafter be raised from 
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his estate, above what was necessary to the education 
and support of his children, in such manner as he might 
think most useful to them. 

It is charged by the bill, that the testator’s estate con- 
sisted of a cotton plantation, and about fifty-five negroes, 
together with farming utensils, household and kitchen 
furniture—a large quantity of cotton in market—bonds 
and notes to a large amount, and cash,—in proof of 
which, the plaintiff refers to the inventory returned by 
the executors. It is further charged, that the negroes 
have increased greatly in numbers, and that the income 
from the estate has greatly exceeded the expences inci- 
dent to the education and maintenance of the children. 
Further—the executors, under the power supposed to be 
vested in them, have purchased a large quantity of land, 
thus converting personal property to a large amount into 
real estate: some of these purchases were made prior to 
the marriage of Mary 8. Chambers, and some subse- 
quently. 

The plaintiff alleges that Mary S. owned, at the death 
of her father, ia her own right, a negro woman named 
Rhoda, about twenty-two years old, and her child, Alice, 
about one year old—which negroes are returned in the 
inventory, as belonging to Mary S., having been given to 
her by her grandfather—that these negroes have increased 
in number, and that the defendants, McKinley and Hop- 
kins, have had them in their possession, as the undisputed 
property of Mary S., since the sixth day of March, eigh- 
teen hundred and twenty-six, up to the filing of the bill 
in this case. 

The plaintiff charges. that on the twenty-fifth day of 
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February, eighteen hundred and thirty-five, he intermar- 
ried with Mary S. Chambers, with the consent and ap- 
probation of McKinley and Hopkins, as her guardians— 
that they lived together as husband and wife, until the 
twenty-eighth day of May, of that year, when she de- 
parted this life. The plaintiff did not, nor did his wife 
request a division of the testator’s estate after their mar- 
riage, but the same continued as therctofore, in the pos- 
session of the executors, under their appointment as such, 
and as guardians under the will. 

The bill concludes, by praying the usual process 
against the defendants, that they may answer, &c.—that 
Rhoda, and her child Alice, together with her increase; 
be delivered over by the executors to the plaintiff, with 
a reasonable hire for their services—and further, that 
one-third part of the testator’s estate be allotted him, and 
that a pecuniary eyuivalent be decreed him, for one-third 
part of all the monies which have been vested in lands 
—that if the relief asked for, be denied him, the plaintiff 
then asks such relief as may be proper, &c. 

The view taken of the case, in the opinion of this 
court, does not make it necessary to make a detailed ab- 
stract of the answers: only so much, then, as is deemed 
material, will be noticed. ‘The defendants, McKinley 
and Hopkins, admit the death of Henry Chainbers—that 
he made a will, appointing them executors—that they 
qualified as such, and returned an inventory of their tes- 
tator’s estate, as stated in the plaintiff’s bill. ‘They also 
admit, that they were appointed testamentary guardians 
of the children of the testator, and have directed their 
education, and defrayed the expences of their mainte- 
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mance; yet, they explicitly aver, that they never took upon 
themselves the guardianship, by qualifying as the law 
provides; but on the contrary thereof, upon consultation 
between themselves, shortly after the death of their tes- 
tator, they determined not to take upon themselves that 
trust, under the impression, that the powers conferred by 
the will, would enable them, as executors, to discharge 
the duties pertaining to the oflice of guardian. 

The defendant, McKinley, states that four of the ne- 
groes (Naming them) mentioned in the inventory, have 
died, and that the surviving slaves, and their increase, 
including Khoda and her children, now number eighty- 
Seven. 

The defendants, MeNinley and Iiopkins, admit that 
they have purchased with the monies belonging to the 
estate of their testator, a considerable quantity of real 
estate, both before and since the intermarriage of the 
plaintiff and Mary 8. Chambers, which they insist they 
were authorised to do by the wild. In regard to the wo- 
man Rhoda, and her children, they say that they cannot 
admit that they belonged to the wife of the plaintiff It 
is true, in the inventory, they say that Rhoda, and Alice, 
then her only child, belonged to Mary 8., “as we are in- 
formed.” ‘This information was not derived from their 
testator, but from some one after his death; and in sta- 
ting it in the inventory, they did not intend to decide 
the question of property between the heirs. ‘They ad- 
mit the intermarriage of the plaintiff! and Mary°S., and 
the death of the latter, as stated in the bill-—but they in- 
sist that neither the plaintiff nor Mary S8., during the life 
of the wife, ever intimated a wish that her portion of 
the testator’s estate should be set apart to her 
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The defendant, Hopkins, in his answer according to 
the statute, claims the benefit of a demurrer to the plain- 
tiff’s bill. 

The heirs of the testator answer through A. F. Hop- 
kins, their guardian ad litem, in usual form, calling upon 
the plaintiff to make good their case by proof, and claim- 
ing all advantage that might have been gained by a de- 
murrer. The deposition of Samuel Vaughan; taken at 
the instance of the plaintiff, was read at the hearing: 
The witness states, that in the year eighteen hundred 
and eighteen, or the first of eighteen hundred and nine- 
teen, he brought from Virginia, the negro woman Rhoda; 
then aged about five or six years. She was sent to Mary 
S. Chambers, as a present from her grandfather. Rhoda 
has two children—Alice, about twelve years old, and 
Wilson, about seven. ‘The average annual hire of the 
woman, with her children, since H. Chambers’ death, 
would be about twenty-five dollars. 

At the hearing, the chancellor dismissed the bill pro 
forma, and rendered a decree against the plaintiff for 
costs; from which decree, the plaintiff has prosecuted a 
writ of error to this court. 


J.A.Campbell § McClung, for plaintiff in error. 
Hopkins, contra. 


COLLIER, C. J.—In real estate, the husband gains @ 
title only to the rents and profits during coverture, but 
the estate itself remains entire to the wife, after the death 
of her husband, or to her heirs, if she dies before him; 
unless by the birth of a child, he becomes tenant for life 
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by the curtesy. But in chattel interests, the sole and 
absolute property vests in the husband, to be disposed of 
at his pleasure, if he chooses to take possession of them; 
for unless he reduces them into possession, no property 
vests in him, but they shall remain to the wife, or to her 
representatives, after the coverture is determined. 

A chattel real, vests in the husband sub modo; as, in 
the case of a lease for years, the husband shall receive 
all the rents and profits of it, and may, if he pleases, sell 
or dispose of it during the coverture: it is liable to exe- 
cution for his debts: and if he survives his wife, it is, to 
all'intents and purposes, his own. Yet, if he has made 
no disposition thereof in her lifetime, and dies before his 
wife, he cannot dispose of it by will: for the husband 
having made no alteration in the property during bis life, 
it never was transferred from the wife. Such is also the 
law in regard to chattels personal, or choses in action: 
as debts upon bond, contracts, and the like; these the 
husband may have, if he reduces them into possession, 
by receiving them, or recovering thematlaw. And upon 
such receipt, they are absolutely and entirely his own; 
and shall go to his executors or administrators, or as he 
shall bequeath thein by will, instead of re-vesting in the 
wife. But if he dies before he has recovered or reduced 
them into possession, so that at his death they still con- 
tinue choses in action, they shall survive to the wife. In 
both these species of property, the rule is the same, in 
case the wife survives the husband: but in case the hus- 
band survives the wife, it is very different at common law, 
with respect to chattels real, and choses in action; for 
he shall have the chattel real, by survivorship, but not the 
chose in action. 
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In respect to chattels personal, or choses in possession, 
which the wife hath in her own right, as ready money, 
&c. the husband acquires an immediate and absolute 
property therein by the marriage, not only potentially, 
but in fact, which never can again re-vest in the wife, or 
her representatives._-(2 Bla. Com. 433, 434, 435.) Such 
is the law, as laid down by the learned commentator 
upon the English Law; and it was affirmed by this court 
in Johnson adm’r vs. Wren, 3 Stew. Rep. 172; Mayfield 
vs. Clifton, ibid. 375; and in Hogan vs. Bell and wife, 4 
Stew. & Por. R. 310,—so far as it relates to the personal 
chattels of the wife in aefion. 

In Mayfield vs. Clifton, the plaintiff filed his petition 
in the Orphan’s court, in which he represented that Tho- 
mas Murphy died in eighteen hundred and fifteen, pos- 
sessed of negroes and other personal property: that-his 
estate was free of debt: that he left his widow, Frances 
J. and two infant children: Nancy, of whom the peti- 
tioner was guardian—and John. of whom Clifton was 
guardian—that the widow was appointed administratrix 
of the estate by the Orphan’s court. in which the petition 
was filed, and shortly afterwards intermarried with Clif- 
ton, and died in eighteen hundred and twenty-seven. 
Whereupon, the plaintiff prayed that the estate might 
be distributed according tolaw. ‘The facts stated in the 
petition were admitted—and further, it was agreed that 
the property in question was in the possession of Fran- 
ces J., from the death of Thomas Murphy, “till her second 
marriage, and from that event, in the possession of her- 
Self and the said Clifton, till her death, which occurred 
at the time mentioned in the petition; and that no dis- 
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tribution of said property was ever made between the 
said Frances, in her lifetime, and the children of Mur- 
phy.” ‘The Orphan’s court was of opinion, that Clifton 
was entitled to the distributive share of his deceased 
wife, although there had been no distribution made in 
the lifetime of the wife: but this court reversed its de- 
cree, considering it necessary to entitle Clifton to his 
wife’s distributive share of her estate, that his possession 
should have been quasi husband, whereas the facts 
showed that his possession was only as administrator in 
right of his wife. That the law was correctly stated, 
we think will not admit of serious controversy—( Wallace 
et ux. vs. Taliaferro et ux. 2 Call’s R. 447; Schuyler vs. 
Hoyle, 5 Johns. Ch. R. 196; 2 Kent’s Com. 115, 116; Ba- 
ker vs. Hall, 12 Vesey’s R. 497; Mitford vs. Mitford, 9 
Vesey’s R. 95, 96; Carr vs. Taylor, 10 Vesey’s R. 579; 
Wildman vs. Wildman, 9 Vesey’s R. 177; Nash vs. Nash, 
2 Mad. R. 139; Toller’s Ex’rs, 220, 221; Clancy’s Rights 
of Women, 2; Sturgineger vs. Hannah et al. 2 Nott & 
McC. R. 147.) 

Property may be said to be in possession, Where a man 
hath both the right, and-also the occupation of the thing 
—it is in action, where a man hath not the possession, 
but merely a right to possess the thing. In the latter 
case, the thing is said to be rather in potentia than in esse; 
though the owner may have as absolute a property in, 
and be as well entitled to, such things in action, as to 
things in possession—(2 Bla. Com. 396, 397.) 

Having stated these principles, by which the marital 
rightsof the husband are to be determined, we proceed 
to consider the nature of the interest which the plaintiff 
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acquired by marriage, in the wife’s undivided portion of 
her father’s esiate. ‘I'o the real estate of the wife, we 
do not understand that the plaintiff asserts any title, but 
he seeks an equivaleut in money, to the extent of one- 
third the value of the realty belonging to the testator’s 
estate, which the executors have purchased. He further 
demands an equal interest with his wife’s surviving bro- 
thers in the personal estate in possession, and in the 
debts due, §*c. ‘The zi/l clearly shows, that the execu- 
tors possessed the entire confidence of the testator, and 
confers a large discretion upon them: yet, as the view 
we take of the case, does not require an exposition of 
the will in this particular, we decline to notice further 
the legality of the powers they have exercised. We will, 
however, examine the plaintiff’s pretensions, upon the 
hypothesis that the investment of money in land was un. 
authorised, and that for the purpose of distribution, it 
must still be regarded as money. 

We have already seen, that if the share of the plaintiff’s 
wife, in her father’s estate, Was regarded as in action— 
that not having received or recovered it, he has no right 
to possess it now. Clancy, in his Rights of Married Wo- 
men, 109, in enumerating choses in action, Mentions 
“debts by obligation, contract, or otherwise, for rent, mo- 
ney lent, money had and received, or for the price of 
work and labor, &c. &c.; also legacies, shares of intes- 
tate’s estates, money in the funds, or any other claim to 
personal property, which has not been reduced into pos- 
session.” To the same effect, is Johnson, adm’r, vs. 
Wren, 3 Stew. R. 175, and Hood vs. Archer et al. 2 Nott 
& McC. R. 149. The interest of the plaintiff’s wife,was 
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a right to an undivided third of her father’s estate, in the 
hands of his executors, and according to the authorities 
cited, was in action only. 

It has, however, been argued for the plaintiff, that the 
wife’s interest was not a mere right to the distribution 
of property in the bands of the executors of her deceased 
father; but the defendants, McKinley and Hopkins, hav- 
ing been appointed by the wil!, guardian’s of the testa- 
tor’s children, and having, in effect, performed the duties 
pertaining to that office, should be held to account as 
such, and the possession be taken to have been in that 
character. 

In Magee vs. ‘Toland, (5 Porter’s Rh. 36,) it was decided, 
that the possession of the guardian, is the possession of 
the ward; and the ward having married, the possession 
was eo instanti, transferred to the husband, and the pro- 
perty should be regarded as in his possession, as much as 
if there had been an actual manucaption. In that case, 
there was but one slave in controversy, and no one claim- 
ed an interest in that slave but the wife of ‘Toland, so 
long as she lived. 

In the case at bar, both the executors explicitly deny 
that they ever accepted the guardianship of the heirs of 
their testator, as provided by law in the case of testa- 
mentary guardians—(Aik. Dig. sec. 10, 11, p. 221, 222.) 
They admit that they have discharged the duties of guar- 
dians of all the children, and that some of the receipts 
given them for disbursements about their maintenance, 
describe them as guardians, but they considered it very 
immaterial, as they designedly omitted to take upon 
themselves, any other trust than that of executors, and 
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the receipts referred to, have been allowed in the settle- 
ment of their accounts, as executors. True, there are 
instances in which persons taking possession of the es- 
tates of infants, have been held to account as guardians, 
though they may never have received any judicial ap- 
pointment. 

Thus, in Lloyd and wife vs. The Ex’rx of Cannon et 
al. (2 Dess. Rep. 232,) it appears that Cannon, the testa- 
tor, (a connection of Mrs. Lloyd,) on the death of her fa- 
ther, took charge of her person and property, and took 
out such authority as was then to be obtained from the 
British Board of Police, which was the only semblance 
of civil authority in Charleston, then held by the enemy 
asa garrisontown. After the restoration of the Ameri- 
can government, Cannon, without taking out letters of 
administration, continued to manage the affairs of his 
young relation, who lived. in his family. <A question 
was made, whether Cannon should not be regarded as a 
wrong-doer, and so not entitled to commission. The 
court. considered that he should rather be commended 
than censured, for getting possession of the estate as he 
did, though he should afterwards have applied for letters 
of administration; yet he was regarded as a trustee, and 
as such, equitably entitled to his commissions. 

So, if a man intrudes upon an infant, he shall receive 
the profits but as guardian, and the infant shall have an 
account against him in chancery, as guardian; for equi- 
ty will consider him asa trustee. If, however, the in- 
fant so elect, he may treat the intruder as a trespasser— 
(Newburgh vs. Bickerstaff, | Vern. R. 295; Morgan vs. 
Morgan, 1 Atk. R. 488; Mellish vs. Mellish, 1 Sim. g Stu. 
R. 1388; 2 Fonb. Eq. 235, 236.) 
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The cases cited are unlike the present. In Lloyd and 
wife vs. The Ex’rx of Cannon et al. the acts of Cannon 
Were conservative, and cousidered as justified by the 
condition of the country at the time—clearly manifesting 
an intention not to benefit himself alone, but to protect 
the interest of his young relation.. Had he been regarded 
in equity as a wrong-doer, his services, though meritori- 
ous, would have been uncoinpensated. 

The cases cited from Vernon, &c. only prove that an 
infant may charge one who tortiously possesses himself 
of his property, either as his guardian or a wrong-doer. 
This right of election results from the fact, that the pos- 
session is unauthorised, and it may be more beneficial to 
the infant, to treat the trespasser as a guardian, than in 
his true character. 

But in the case at bar, the defendants, McKinley and 
Hopkins, had a right to the possession of the estate left 
by their testator, under the express terms of the will. 
And though they might have accepted the guardianship 
of the heirs, and as such, have directed their education; 
yet it might well be questioned, that considering the char- 
acter of the trusis imposed upon them by the will, whether 
they should not, as executors, have retainet! the possession of 
the property. Be this as it may, in point of law, they 
never were guardians. As executors, they might, and 
actually did possess and retain the estate committed to 
their charge, together with its increase; and we cannot 
now say that they assumed another office, and assign to 
it their possession. 

It is not pretended, that any distribution of the pro- 
perty in the hands of the executors, was at any time du- 
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ring the life of the plaintiff’s wife, made or desired. And 
even supposing that the testator may have left lands 
which vested in his heirs, yet as we have no statute sim- 
ilar to thatof the 32 Hen. VIII, c. 37, which gives to the 
husband arrears of rent due to the wife before her cover- 
ture, in case of her death, the plaintiff cannot recover 
any thing for rent—(See Ognel’s case, 4 Co. R.51.) Nor 
have We any statute like the 29 Car. LI, c. 3, which en- 
acts, that the husband shall have administration of all 
his wife’s personal estate, which he did not reduce into 
his possession during her life, and retain the same to his 
own use. From a view of all which, it will follow, that 
the plaintiff can claim nothing under the will of his 
wife’s father. 

In respect to the woman Rhoda, and children, which 
are said to have been given to the wife of the plaintiff 
by her grandfather, itis argued for the defendants, that 
these cannot be recovered; or if recoverable, not by suit 
in equity—That the possession of the executors was ad- 
verse to an immediate and exclusive possession in the 
wife, and not as bailees for her; or if not adverse, their 
remedy was complete at law. If the first objection is 
well taken, it is clear, that the possession did not vest in 
the wife, by operation of law, and consequently, nothing 
passed to the husband by virtue of the marriage. We 
will, however, waive the decision of this question, since 
it isclear, that if the plaintiff had such a possession of 
these slaves, as gave him the title, his legal remedy is 
adequate, and of consequence, chancery cannot afford 


him redress. 
The hire of Rhoda aud her children, must be regarded 
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as a chose in action, and cannot be recovered; unless it 
be as an incident to a suit in which the slaves themselves 
are recovered. 

The result of our opinion is, that the decree of the 
chancellor is correct, and it is therefore affirmed, with 
costs. 


M’CUTCHEN’S ADM’RS US. M’CUTCHEN. 


1. Proof, that a witness whose testimony has been taken by com- 
mission de bene esse, started before court to move with his 
family to a neighboring State, is sufficient to authorise the 
reading of the deposition. 


2. A witness, whose credibility is impeached, is sufficiently sus- 
tained by proof that “his general character was good, and that 
he was entitled to full credit on his oath.” 


3. An unconditional grant of personal property, is perfected by 
the delivery of the deed to a third person, for the use of the 
grantee, though the possession may remain in the grontor. 


4. Such a deed cannot be revoked by the grantor after delivery, 
as the deed vests the title to the property, and the right of pos- 
session in the grantee. 


5. The intention of the grantor in making the deed, when ascer- 
tamed from the deed alone, is for the court to determine, and 
not the jury. 


6. As between the donor, and those claiming under him and the 


donee, a gift of personal property by deed, is valid, though pos- 
session remain with the grantee. 


Error to Jackson Circuit court. 
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Detinue for slaves—tried before Lane, J. 

John McCutchen, of Jackson county, in his life time, 
executed a deed of conveyance of sundry negro slaves, to 
his grandson, William W. McCutchen, then in the State 
of Mississippi, and delivered the same to John H. Gray, 
to be handed to W. W. McCutchen. John McCutchen 
died in January, eighteen hundred and thirty-five, and 
shortly afterwards, Gray handed the deed to said W. W. 
McCutchen, who then obtained possession of the negroes 
mentioned in the deed. The suit was brought by the 
plaintiffs, administrators of John McCutchen, against the 
grantee, for the recovery of theslaves. Plea—non-detinet. 
Verdict and judgment for defendant. 

The deed was as follows: 

“'T’o all people to whom these presents shall come—I, 
John McCutchen, do send greeting: “Know ye, that I, 
the said John McCutchen, of the county of Jackson, and 
State of Alabama, for, and in consideration of the love, 
good will and affection, (and services rendered,) by my 
loving grandson, William Walker McCutchen, have given 
and granted, and by these presents do freely give and 
grant, unto the said William Walker McCutchen, his 
heirs, executors or administrators, a negro woman named 
Mina, and her children, to wit, Sally, (a girl,) Taletha, 
Anna, a boy Andrew, and Alexander; also a girl, an in- 
fant named Mary. ‘To have and to hold the said ne- 
groes, to him the said William Walker McCutchen, his 
heirs, executors or administrators, from henceforth, as his 
proper right, absolutely, without any manner of condi- 
tion. In witness whereof, &c. 

Jonn MCurcuen, [seal.] 
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Signed, sealed and delivered, in presence of John H. 
Gray.” 

The testimony of Gray, in support of the deed, was 
taken by commission, he being about to leave the State. 
The deposition was objected to,— when proof was made 
that Mr. Gray had started for Arkansas, and the objec- 
tion was overruled. The credit of Gray being impeach- 
ed, proof of his “good character, and that he was enti- 
tled to full credit on oath,’ was made by the deposition 
of James B. Graham. 

Upon this evidence, plaintiffs requested the court to 
give the jury the following instructions: 

1. Thatif it was part of John McCutchen’s instructions 
to Gray, and his intention in making said deed, that the 
property given therein, should not pass into the possession 
of the defendant till after his death. and the property 
was not in fact put in his possession till after the death 
of said John McCutchen, it was nota good gift,—which 
instruction was given with this qualification: that if the 
deed remained in Gray’s hands unrevdked, till after do- 
nor’s death, and was then delivered, it completed and 
perfected the gift ; 

2. That to constitute a good grant, or gift of personal 
property, the possession of the property must pass out of 
the donor, and vest in the donee immediately; andif it 
do not so pass, the grant or gift is not a good one,—which 
was refused to be given as asked; and the court charged, 
that if the deed was delivered, the delivery perfected the 
grant or gift; 

3. That if the deed was deposited with Gray, to be 
delivered to defendant, in the event that John McCutchen 
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should die before his return to the county, and defendant 
did réturn to the county before his death, that upon such 
return before the death, the agency and authority of Gray 
ceased: that he had no power to deliver the deed, and 
any delivery made by him after the death of John Mc. 
Cutchen, was not good,—which was refused; and the 
court charged, that if the deed remained in Gray’s hands 
unrevoked, till donor’s death, and was afterwards de- 
livered by him, such delivery was good, and perfected the 
gift ; 

4. If they believed there was not such a possession of 
the property in defendant, as would take away John 
McCutchen’s election during his life, whether to deliver 
it or not, that for the want of such possession, taking 
away his power of election, the gift was not complete— 
which instruction the court refused to give; 

5. That if defendant obtained possession of the pro- 
perty after the death of John McCutchen, without the au- 
thority or consent of any person qualified to give it—such 
possession would not perfect the gift. Refused. 

6. If the possession of personal property, given whe- 
ther by deed or by parol, do not pass out of the donor at 
the time of the gift, such gift is not good—which instruc- 
tion was refused ; 

7. That if it be a condition of a gift of personal pro- 
perty, that the thing given, shall not be delivered till a 
future day, and the thing given is never delivered during 
the life of the donor, the gift is not good, whether it be 
by deed or parol—which was refused. 

The court charged, that the delivery of the deed in 
this case, to the witness Gray, amounted to a delivery 
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of the property given, and the delivery to him was a de- 
livery to defendant. 

The charges given, and the refusals to charge as re- 
quested, were excepted to by plaintiffs. 

Plaintiffs now assigned, that there was error— 

1. In admitting Gray’s deposition ; 

2. In admitting the deed of gift; 

3. In admitting Graham’s deposition ; 

4. In admitting proof of the hand-writing of John 
McCutchen ; 

5. In refusing to give the instructions as asked, and in 
giving the charges objected to. 


Robinson, for plaintiffs in error. 
Hoplins, contra. 


ORMOND, J.—Several preliminary questions are raised 
on the record in this case, and have been made in argu- 
ment, which it will be proper to determine, before pro- 
ceeding to the examination of the main question. 

The first of these, is an objection to the reading of the 
deposition of John H. Gray, because it was not shewn 
that he had left the State. 'The deposition of Gray had 
been taken by authority of the statute authorising the 
deposition of witnesses about to leave the State to be ta- 
ken. As the statute declares that depositions shall be 
taken de bene esse, it was necessary for the party offer- 
ing it, to show that the witness was not then within the 
jurisdiction of the court. For this purpose, proof was 
introduced, that the witness, Gray, “had started to move 
to the State of Arkansas with his family, some short time 
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before court, but expected to stop and stay some time in 
Morgan county, with his relations. We think this was 
sufficient to authorise the reading of. the deposition, un- 
less it was shown that the witness had not carried his 
purpose into effect. 'To hold otherwise, would be to re- 
quire the party wishing to use such testimony, to follow 
his witness to the limits of the State to exclude the pre- 
sumption, that he was not in the State at the time of the 
trial. 

The deposition of Gray having been read, proof was 
offered, conducing to impeach his credibility : to sustain 
him, the defendant below, and in this court, read the de- 
position of James B. Graham, who deposed, that he _ be- 
came acquainted with Gray in the year eighteen hundred 
and eighteen, and was acquainted with him for three or 
four years in the county of Morgan, and at that time, his 
general character was good, and that he would be enti- 
tled to full credit on his oath. This testimony is ob- 
jected to, because the witness did not state that he knew 
the general character of Gray for veracity. To enablea 
witness to testify to the credibility of a person, he must 
know the general estimation in which he is held by his 
neighbors: this constitutes his general character. We 
cannot agree with the counsel for the plaintiffs, that a 
man notoriously wanting in veracity, could be considered 
to be a person of good general character. This neces- 
sary constituent of good character, must be included in 
the general terms employed by the witness, especially, 
as he adds, that “he would be entitled to credit on his 
Oath.” 

The defendants belgw were also permitted to prove 
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the hand-writing of John W. McCutchen, the maker of 
a deed, the execution of which the witness, Gray, had 
proved—ancd it is insisted that this was improper, because 
evidence had been offered by the plaintiffs, conducing to 
show that McCutchen, the maker of the deed, was not 
competent to make a deed, from imbecility of mind. On 
looking into the bill of exceptions, it appears that testi- 
mony was offered by the plaintiffs, to show the imbe- 
cility of mind of John McCutchen, but conceding that 
the testimony objected to, would have been improper on 
that issue, (which it is not necessary now to determine,) 
that could not have prevented the defendant from intro- 
ducing it for another purpose for which it was compe- 
tent, and to which object it would have been restrained, 
on motion by the court. ‘The motion, therefore, to ex- 
clude it generally, was properly rejected. 

These preliminary questions out of the way, we will 
now proceed to consider the principal question in the 
cause, arising out of the different charges given and re- 
fused by the court. ‘These charges all relate to, and 
grow out of, a gift or grant of the slaves in controversy, 
alleged to have been made by John McCutchen, to the 
defendant, his grandson. It will aid us in the investi- 
gation of the points presented by the bill of exceptions, 
to consider the general properties of instruments of this 
character. 

A pure gift of personal property requires for its con- 
summation, a delivery of the subject of the gift. Where 
a gift of personal property is made by deed, for a good 
consideration, the delivery of the deed transfers the right 
to the property, and would, it seems from the authori- 
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ties, be valid between the parties, without an actual de- 
livery of the property itself. ‘i‘he deed is evidence of the 
transfer of the title, dnd if the posse:sion of the chattel 
should be afterwards Withheld, a suit could be maintain- 
ed for its recovery. and the naker of the deed would be 
estopped from denying the validity of the gift. 

It is equally clear, that at common law, a deed grant- 
ing personal property for a valuable consideration; as 
between the parties to the deed, is conclusive against the 
grantor; and that in a suit against him, on the deed, he 
will not be permitted to question cither the adequacy of 
the consideration. or the fact that such a consideration 
was given--(Burn vs. Winthrop. 1 Johns. Chan. 329; 
Banks, adim’r, vs. Marksberry, 3 Littell, 275; Jones vs. 
Jones, 6 Conn. R. [1]).) The same cecision, we are in- 
formed, has been made by the Supreme court of 'Tennes- 
see, reported in 2 Yerger, 562; by Judge Story, in 1 
Gallison’s R. 419, and by the court of King’s Bench, re- 
ported in 2 Barnwell & Alcerson, 551; see also the case 
of McCoy vs. Moss & Newbery, 5 Porter, 8&8. In the case 
cited from 3 Littell, the court he!d, that a deed conveying 
personal property, founded on good consideration, and 
providing for the possession of the property by the donor, 
until his death, could, after his death, be enforced at law. 

It is insisted by the counsel for the plaintiffs, that our 
Statute authorising the consideration of sealed instru- 
ments to be enquired into at law on a special plea, has 
changed the common law in this respect. As_ no evi- 
dence impeaching the considerat.on of the deed in this 
Case, was Offered by the plaintilis in crrov, or charge 
asked for on that point, it is not necessary to determine 
9P 83 
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whether the statute is confined to bonds for the payment 
of money, or whether it extends to cases of deeds for the 
conveyance of personal property. As the services of the 
defendant, which are recited in the deed, will constitute 
a valuable consideration, this deed may be considered 
either as a gift made on good consideration, or as a grant 
on a valuable consideration—upon which last supposi- 
tion, it would be equivalent to a sale; to the validity of 
which, possession is not necessary, as between the par- 
ties to it, though it might be void as against creditors— 
(17 Mass. R. 113, 114; Kent’s Com. 454, and the note to 
the last edition.) 

With this view of the law, we will now proceed to 
consider the charges of the court, as given and refused. 
The deed out of which the controversy in this case 
arises, is an unconditional conveyance by John McCutch- 
en, to the defendant, who was his guardian, of certain 
negroes in the deed mentioned, for the consideration, as 
expressed in the instrument, “of the love, good will and 
affection, and services rendered, by my loving grandson,” 
—and is unconditional. The deed, according to the 
proof of Gray, the subscribing witness, was delivered to 
him after its execution, to be held by him for the use of 
the defendants; and in the event of the death of the 
grantor, during the absence of the defendant, who, at 
the time, was in the State of Mississippi, the witness was 
to take the necessary steps to secure the property for 
him. After the death of the grantor, the witness de- 
livered the deed tothe defendant. The slaves in the 
deed mentioned, remained in the possession of the grant- 
or, until his death, when they came to the possession of 
the defendant. 
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The following instructions were asked for by the 
plaintiffs’ counsel : 

]. That if it was part of John McCutchen’s instruc- 
tions to Gray, and his intention in making said deed, 
that the property given therein, should not pass into the 
possession of the defendant till after his death, and the 
property was not in fact put in his possession, till after 
the death of the said John McCutchen, it was not a good 
gift; which was given with this qualification—that if 
the deed remained in Gray’s hands unrevoked, till after 
donor’s death, that it completed and perfected the gift. 

The charge thus given by the court, is liable to several 
objections. It is erroneous, in supposing that the grant 
was not perfect by the delivery of the deed to Gray, for 
the use of the defendant, but required to consummate it 
a delivery to the defendant himself. It was also erro- 
neous, in referring to the jury the question of the inten- 
tion of the donor in making the deed. ‘The intention of 
the donor was to be gathered from the terms of the deed, 
which it was the province of the court to expound, and 
not the jury. The charge given was bad also, because it 
supposes that the donor had power to revoke the deed 
after delivery: the court, therefore, should have refused 
the charge. But the plaintiff cannot complain that an 
erroneous charge was given at his instance—nor can the 
wrong qualification annexed to it by the court, avail him 
here, as it was an error against the defendant, and could 
not, by possibility, prejudice him. 

The delivery to Gray, if in fact made, and uncondi- 
tional, vested the title to the property, and the right to 
the possession, in the grantee. <A delivery to Gray, was 
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a delivery to the defendant; a power of revocation ex- 
isting in the grantor, is contradicted by the deed itself, 
and utterly inconsistent with the fact of an unconditional 
delivery of the decd. 

The fact, that the property remained in the grantor’s 
hands until his death, and that the deed remained with 
Gray, Were circumstances Which the jury might have, 
and doubtless did consider, in enquiring whether any 
delivery was made, or if made, whether it was uncondi- 
tional. 

The second charge moved for is, that to constitute a 
good grant, or gift of personal property, the possession of 
the property must pass out of the donor, and vest in the 
donee imimediately ; and if it do not so pass, the grant 
or gift is not a goodone. This charge the court refused, 
but charged the jury, that if the deed was delivered, such 
delivery perfected the grant or gift. 

There was no error in the refusal to give this charge, 
orin the one given. It hus already been stated, that by 
the delivery of the deed, the title to the property passed, 
and did not require aciual possession of the property, to 
consummate or perfect the grant. The law is correctly 
laid down in the charge given. 

The third charge moved for, is, thatif the deed was 
deposited with Gray, to be delivered to defendant, in the 
event that John McCutchen should die before his return 
to this county; and cefendent did return to the county 
before his death, and upon such return before the death, 
the agency and authority of Gray ceased, that he had 
no power to deliver the deed, and any delivery made by 
him after the death of John McCutchen, was not good— 
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which the court refused, aud charged, that if the deed 
retnained in Gray’s hands unrevoked till donor’s death, 
and was afterwards delivered by him, such delivery was 
good, and perfected the gift. 

The charge moved for, was correctly refused by the 
court, if for no other reason, because it was abstract. No 





facts appear in evidence, to Warrant the conclusion, that 
the deed was to be delivered to the defendant, only on 
the contingency supposed. The oservations made on 
the first charge of the court, apply to the charge here 
given. ‘The court presuines a power in the grantor to 
revoke the deed. The deed wus delivered uncondition- 
ally, according to the testimony of Gray—no such power, 
therefore, existed; but, as before remarked, this was an 
error in favor of the plaintiff in crror. 

The fourth charge moved for is, if they believed there 
was not such a possession of the property as would take 
away John McCutchen’s election during his life, whether 
to deliver it or not, that for the want of such possession 
taking away his power of clection, the gift was not com- 
plete—which was refused. 

This instruction, like most of the preceding, is ground- 
ed on the false supposition, that the validity of the grant 
depended on the actual possession by the defendant, of 
the slaves granted, and was correctly refused. 

To the same effect, arc the fifth and sixth instructions, 
and which were therefore properly refused. 

The seventh instruction is, that if it be a condition of 
a gift of personal property, that the thing given shall not 
be delivered till a future day, and the thing given is 
never delivered during the life of the donor, the gift is 
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net good, whether it be by deed or by parol—which was 
refused. 

The only evidence of a gift, was the deed, which was 
absolute and unconditional in its terms. The motion 
for an instruction, therefore, as to the effect of a gift not 
in proof, was an abstract proposition. and if given, could 
only have misled the jury. 

Finally, the court charged the jury, that the delivery 
of the deed in this case, to witness, Gray, amounted toa 
delivery of the property given, and that the delivery to 
him, was a delivery to the defendant. This charge is, 
in a few words, the law of the case. It is, however, in- 
sisted that the court invaded the province of the jury, 
and charged, that the deed was actually delivered. 

Whether the deed was in truth delivered to the wit- 
ness, Gray, by the grantor, was a fact which appears to 
have been warmly contested in the court below, as aa 
attempt was made to impeach his credibility, he being 
the only witness to that fact; it is not, therefore, at all 
probable, that the court would undertake the decision of 
the fact of delivery. Taking this in connection with the 
other charges, it is quite clear that the court was making 
an effort to simplify the case, after the multifarious 
charges which had been moved for by the plaintiff, and 
to put it on clear and intelligible ground. 

This court will not, on slight grounds, presume that 
the presiding judge will step out of his proper sphere, 
and undertake the decision of controverted facts. Whe- 
ther there was a delivery of the deed, or whether it was 
ever executed by the grantor, depended on the credit 
which the jury might give to the witness, Gray, The 
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question controverted between the court and the counsel, 
was not the fact, but the effect, of the delivery proved by 
the witness; and so we cannot doubt the court was un- 
derstood by the jury, and so meant to be understood. 

It is also contended by the plaintiffs’ counsel, that the 
plaintiffs, as the representatives of John McCutchen, were 
entitled to the possession of the property, for the purpose 
of paying debts, even conceding that the title of the de- 
fendant was good. 

The proof does not show when the defendant obtain- 
ed possession of the slaves; it is, however, to be inferred 
from the record, that he took possession at the death of 
the grantor, and before the grant of letters of administra- 
tion. Ifthe property had come to the hands of the plain- 
tiffs, as the representatives of the maker of the deed; 
through whom the defendant claims, the position of the 
counsel might even then be questionable. But for want 
of such possession, the slaves cannot be considered as as- 
sets in their hands, admitting they are subject to the 
claims of creditors, because possession did not accompany 
the deed. The representatives of a deceased person, can 
maintain no action to recover property, which the de- 
ceased himself could not have maintained—(See Roberts 
on Fraudulent Con. 593—where it is laid down that the 
fraudulent donor may be treated as executor de son tort 
—and authorities there cited; and see also Williams on 
Executors, 1020, and authorities there cited.) 

The judgment of the court below is, therefore, af 
firmed. 


COLLIER, C. J.—I concur in the judgment of the court 





664 REPORTS OF CASES IN 





Phillips, &¢. cs. Thompson, &c. 





in this case, but as it is not necessary, I express no opin- 
ion upon the question, whether a deed of gift of personal 
property passes the tille to the donee, if ihe thing proposed 
to be given, is not delivered. It sufficiently appears from 
the deed under which the defendant claims title, that it 
is founded on a valuable consideration. 





PHILLIPS, ADM’R,&C. US. TUOMPSON & WIFE, EX’R & EX’RX, &C. 


}. Where defendants in the Orphan’s conrt, are sought to be 
charged as executor vid execitrix, they cannot insist upon a 
credit, for what the cxecutrix is eutitied to individually. 


2. The Orphan’s court, in adjusting the c'aims of parties before 
it, has no jurisdiction of a: off-set, cousisting of a claim on an 
estate not under its costro!. 


3. An administrator is entit'ed to compensa‘ion for services, and 
also to retain money expended by lum about the business of 
the estate. 


Error to the Orphan's court of Madison county. 

in this case, it appears thut Mrs. Thompson, who was 
the wife and executrix of Mills Ely, intermarried with 
her present husband, who became an executor in her 
right. The estate of the testator being reported insol- 
vent to the Orphan’s court of Madison, (from which the 
defendants received letters testamentary,) the final settle- 
ment of the same was brought before the the judge of 
that court; whereupon the plaintiff, as administrator of 
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Ann Hancock, (under a grant of administration from the 
court of some county in Virginia,) presented a well au- 
thenticated claim against the estate of the defendant's 
testator. Mrs. Hancock left three children living at the 
time of her death, one of whom married, and: died, with- 
out having received her portion of her mother’s estate. 
Mrs. Thompson, it appears, was a daughter of Mrs. Han- 
cock, and claims a distributive share of the estate of her 
mother, and set up her claim on her mother’s estate, as 
an off-set to the demand of Phillips. The Orphan’s court 
allowed Thompson and his wife, to retain as her dis- 
tributive share of the estate of Mrs. Ann Hancock, one- 
third of the demand of Phillips, &c. without allowing, 
Phillips commissions for settling Mrs. Hancock’s estate ;. 
to correct which decree of the Orphan’s court, Phillips. 
sued out his writ of error. <A partof the estate of Mrs. 
Hancock, it appeared also, was yet in the State of Vir- 
ginia, where she died. 


Crabb § Cochran, for plaintiff in errer. 
McClung; contra. 


COLLIER, C. J.—It is objected to the decree of the Or- 
phan’s court, that it is erroneous— 

1. Because it allows the defendants to retain as the 
Wife’s distributive share of the estate of Ann Hancock, 
the plaintiff’s intestate, one third of the plaintiff’s de- 
mand—and further, diminishes his recovery, by setting 
off the wife’s distributive share of so much of the intes- 
tate’s estate, as was in the State of Virginia; 

2. That it makes these deductions without any allow- 
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ance to the plaintiff, (as.administrator of Ann Hancock,) 
for commissions in settling his intestate’s estate, or to re- 
imburse his expenditures for costs, &c. 

1. The Orphan’s court possesses a limited jurisdiction 
in testamentary matters, so that those claiming interests 
in the estates of deceased persons, in order to their ad- 
justment, are sometimes compelled to resort to another 
tribunal, possessing a more enlarged power over the sub- 
ject—(Leavens vs. Butler and wife, 8 Por. R. 380.) There 
are many equities which may arise in the settlement of 
an estate, between its representatives and a creditor, dis- 
tributee, or legatee, which can only be determined in 
equity. If there were mutual demands existing between 
the testator and intestate and a creditor; upon the es- 
tate’s being reported insolvent by the executor or admin- 
istrator, it would certainly be proper to examine the ac- 
counts on both sides, aud only render a decree for the 
balance in favor of the creditor, according to the scale of 
payment that might be fixed on. But such is not the 
present case. Ann Hancock was not indebted to Mills 
Ely to any extent—the indebtedness was all in her fa- 
vor, and her administrator, in attempting to coerce pay- 
ment of Ely’s executor and executrix, is met with a claim 
set up by the latter, (who was the daughter of the plain- 
tiff’s intestate,) to a distributive share of her mother’s 
estate. The defendants, it is clear, cannot be allowed 
to lessen the plaintiff’s demand, by showing that they 
are authorised to call on him, to pay over to them Mrs. 
Thompson’s portion of this estate. ‘The principles appli- 
cable to offsets at law, inhibit such a pretension :—there 
is a wantof mutuality in the respective claims. ‘I'he 
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defendants are sought to be charged as executors, while 
they insist upon a credit, for what the executrix is enti- 
tled to individually. 

Apart from this view, the Orphan’s court of Madison 
could only exercise a jurisdiction over the estate of Mills 
Ely, whereas by its decree, it has determined not only 
what the plaintiff was-eutitled to from that estate, but 
what was the interest of the defendants in the estate of 
Ann Hancock. 

In allowing to the defendants, Mrs. Thompson’s share 
of her mother’s estate, the course of administration of 
that estate, according to the laws of Virginia, may have 
been disturbed. Mrs. Hancock may have left debts un- 
paid, and her daughter, who has died since her decease, 
may have been the cause of ivcurring debts which are 
still unsettled. In any view, the jurisdiction assumed 
by the Orphan’s court, cannot be maintained. 

The jurisdiction of chancery is ample over this subject, 
and it is not improbable that the defendants may make 
out such a case, as to entitle them to its interference— 
(Dobbs et al. vs. Distributees of Cockerham, 2 Porter’s R. 
341.) 

2. There can be no doubt but an administrator is en- 
titled to a just compensation for his services in settling 
an estate. What would be a proper allowance, must 
depend upon the circumstances attending each particular 
case. So, if an administrator has expended money 
about the appropriate business of the estate, he should 
be allowed to retain it on settlement. 

Even supposing, then, that the Orphan’s court was au- 
thorised to have given to the defendants, Mrs. Thomp- 
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son’s share of Mrs. Hancock’s estate, yet it should have 
been charged with its due proportion of commissions and 
costs to the plaintiff, as its administrator. 

Whether the surviving husband of Minerva Hancock, 
is entitled to her personal estate, not reduced into pos- 
session in her life-time, must depend upon the laws of 
Virginia; and as the question cannot regularly arise be- 
fore the Orphan’s court, it need not be here considered. 

In both the grounds of exception to the decree, there is 
error ;—the decree is consequently reversed, and the case 
remanded, 
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KEITH US. ESTILL. 


1. The statute of limitations is not a good plea, in bar to an ac- 
tion of debt, on a judgment rendered in another State. 


Error to Talladega Circuit court. 

Debt on judgment—before Shortridge, J. 

This action was instituted in the court below, by the 
plaintiff in this court, on the exemplification of the record 
of a judgment, obtained by the plaintiff against the de- 
fendant, in the County court of Franklin, State of Ten- 
nessee, in the year eighteen hundred and twenty. 

The defendant pleaded, 

1. Nul tiel record; and 

2. The statute of limitations of six years. 

Issue was taken on the first plea, and a demurrer filed 
to the second. ‘The court overruled the demurrer, and 
the plaintiff failing to plead over, judgment was rendered 
for the defendant, from which the plaintiff has prosecuted 
a writ of error. 

The error assigned is—The court erred in overruling 
the demurrer of the plaintiff to the plea of the defendant. 


McClung, tor plaintiff in error. 
Chilton, contra. 


ORMOND, J.—'To a correct understanding of the im- 
portant question presented by this record, and which is 
for the first time raised in this court, we must refer to 
actions. ‘The clause 


our statutes for the limitation of 
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supposed to be applicable to this case, is the 68th section 
of the act regulating judicial proceedings at common 
law—(Aik. Dig. 270)—and is in these words: 

“All actions of trespass guare clausum fregit; all actions 
of trespass, detinue and trover, for taking away of goods 
and chattels; all actions of debt, founded upon any lend- 
ing, Or contract without specialty, or for arrearages of debt 
due on a parol demise; and all actions of account, and 
upon the case, except actions for slander, and except, al- 
so, such actions as concern the trade of merchandise, be- 
tween merchant and merchant, their factors or agents,— 
shall be commenced Within six years next after the 
cause of such action shall have accrued, and not after.” 

There is no term or description in any of our statutes 
of limitation, which will meet the case of a judgment of 
another State, unless it be included in the language of 
the above recited act, “debt founded upon any contract 
without specialty.” The question, then, appears to be 
resolved into the enquiry, Is a judgment of another State 
a contract, Within the meaning of the act? 

It cannot be doubted, that the fairest mode of inter- 
preting a statute, is to construe the language employed 
by the legislature, according to its usual popular signifi- 
cation, unless the context requires a different mode of in- 
terpretation, to give effect to the intention of the law- 
giver. Although the word contract may, in its most en- 
larged sense, include the legal liability arising on a judg- 
ment from which the law implies a contract or promise 
to pay, yet it must be conceded that this is a very recon- 
dite and remote sense of the term, and very far removed 
from its popular signification. But it is conceived that 
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the context, so far from requiring such a construction to 
give effect to the law, manifestly requires that it should 
be construed in its popular sense. The language is, all 


actions of debt founded upon any lending or contract, with- 
out specialiy; and is it not manifest, that lending and con- 
tract, are considered in the law as terms of equal import, 
and clearly indicating the same relative grade of liabili- 
ties? Again: the contracts which the legislature were 
providing for, were by them considered inferior to spe- 
cialties; yet both in law, and in popular estimation, a 
judgment of one of the States of the Union, is a debt of 
higher.grade than a specialty. 

Where it has been decided, both in England and the 
United States, that a plea of the statute of limitations, 
could be pleaded to a foreign judgment, the reasoning 
has proceeded on the grounds thus: such judgment was 
merely prima facie evidence of adebt. Thus, in Walker 
vs. Wetter, Lord Mansfield said, “the question was 
brought to a narrow point, for it was admitted, on the 
part of the defendant, that indebitatus assumpsit would 
have lain; and on the part of the plaintiffs, that the 
judgment was only prima facie evidence of the debt ;” 
that therefore, “the judgment was not a specialty, but 
only prima facie evidence of adebt.” So, it was held in 
the cases of Hubbell vs. Condey, 5 Johnson, 132, and 
Bissell vs. Hall, 11 Johnson,—that the statute of limita- 
tions was a good plea to a suit, on a judgment of another 
State—and on similar reasoning, but upon a misappre- 
hension of the effect of the judgments of our State, when 
sought to be enforced in other States, under the constitu- 
tional provision, as explained in the case of Mills vs, Dur- 
yee, (7 Cranch, 481.) 
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In Pease vs. Howard, (14 Johnson, 479,) it was held, 
that the plea of the statute of limitations, could not be 
made to the judgment of a justice of the peace of that 
State. The reasoning of the court, in that case, appears 
to me to be conclusive. Van Ness, Justice, after com- 
menting on the decision of Lord Mansfield, says, “from 
this, it would seem to follow, that if the judgment had 
been conclusive evidence of the debt, it would have been 
a specialty, and that, of course, the statute of limitations 
could not have been a bar.” He then proceeds to show, 
that the judgment of a justice is conclusive evidence, and 
therefore, aspecialty. His criticism on the language of 
the statute, (which is the same as ours, except that the 
word “jending” is omitted in the New York statute.) is 
very forcible. “ Neither,” he says, “is a debt of this de- 
scription within the words of the statute; and every 
statute of limitations being in restraint of right, must be 
construed strictly. It has been held, that debt on inden- 
ture reserving rent, is not within the statute, notwith- 
standing the generality of its terms; and the settled con- 
struction of the statute is, that it applies solely to actions 
of debt founded on contracts in fact, as contradistin- 
guished from those arising by construction of law.” 

In Hodsden vs. Harnage, (2 Saunders, 65, margin,) it 
was held, that upon debt on an award, the statute could 
not be pleaded. So, also, in Jones vs Pope, (1 Saunders, 
36,) which was an action of debt, founded on a statute, 
it was held,the plea was not good, because a statute isa 
specialty. 

In Wyman vs. Mitchell, (1 Cowan, 320,) it was held, 
that a judgment obtained in New York, on a judgment 
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of the State of Massachusetts, was not within the insol- 
vent laws of New York, because the judgment obtained 
in Massachusetts, was not a contract; and they held, 
that they could look to the foundation of the judgment, 
upon an application for the benefit of the insolvent law. 
Having attaine! that couclusion, Sutherland, Justice, 
says: “Nowa ju'gment is in no sense a contract or 
agreement between the parties—it is only evidence of a 
pre-existing duty, obligation or agreement; and the rea- 
son upon which the vali ity of a discharge is sustained, 
can have no application to a debt arising upon a judg- 
ment obtained sulseque il tot! e pass ig 0, the act,where 
the agreement wiich was the foundation of the judg- 
ment, was made anterior t) the act.” In Andrews vs. 
Montgomery, (19 Johuson, 192.) the doctrine of the earlier 
New York cases was overturned, and it was held, that 
assuinpsit would not lie cn the judgment of another State, 
because it was conclusive evidence of the debt. 

In the case of Richardson vs. Beckely’s adm’r, (13 Ser. 
§ Rawle, 395,) which wis an acticu on a judgment ob- 
tained in the island of Barbadoes, the court held, that the 
statute of limitations was1ot a good plea. ‘That was 
the case of a fore gu judgment, which was founded on a 
specialty ; and the court appear, iu tl at case, to have 
founded thcir’ opinion on that ¢ rcumstance—holding, 
that it would be absurd to say, that if the action had 
been founded on the specially, that the statute would 
not be a good plea, and that by being matured into a 
judgment, which was rea!ly a delt of a higher nature, 
the plea would be let in. Without adopting the argu- 
ment, in its full extent, as it might lead to embarrassing 
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questions, where the judgment was founded on a tort, as 
in slander, or trespass vi et armis,—it is certain that the 
case supposed, would present a strange absurdity. 

Be the case as it may, when applied to foreign judg- 
ments, (which question is not before us,) it appears very 
conclusive to me, both on principle and authority, that 
the statute of limitations is not a good plea to an action 
of debt of asister State, when sought to be enforced in 
this State. 

I should be willing to rest the decision on the construc- 
tion.of our statute, as it appears to my mind to be as de- 
monstrable as a proposition of this nature is susceptible 
of, that the framers of the act, by the word contract, did 
not contemplate judgments, and that it is a casus omissus. 

Indeed, the contrary opinion has never any where 
been supported, but on the ground that a foreign judg- 
ment is merely prima facie evidence of a debt; but the 
judgments of our co-States, rendered on service of process, 
are conclusive evidence of the bebt, when sought to be en- 
forced in every other State. The whole argument, there- 
fore, when applied to these judgments, fails. 

, It appears from the public prints, that the Supreme 
court of the United States held the plea of the statute of 
limitations good, when pleaded to a judginent of another 
State, attempted to be enforced in the State of Georgia. 
The notice does not disclose the particulars of that case, 
but on looking into the statutes of the State of Georgia, 
we perceive that an action founded on a judgment of 
another State of the Union, is in that State barred in five 
years; and it is probable that the decision proceeded on 
that ground. It is, therefore, the opinion of the court, 
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that there was error in the judgmeut of the court below, 
in overruling the demurrer of the plaintiff tothe plea of 
the defendant,—anzd it is therefore reversed, and the cause 
remanded. 


GOLDTHWAITE, J.—I dissent from the opinion of 
the majority of the court. In my judgment, the plea in- 
terposed, presents a complete bar to the action. 


PITTS VS. COTTINGHAM. 


1. Where there is a false representation of the value and locality 
of the property sold, equity will relieve the vendee, by re- 
scinding the contract, and compelling the vendor to surrender 
notes given, for the purcliase money to be cancelled. 


Error to Talladega Circuit court, exercising chancery 
jurisdiction. 

Bil! of complaint—heard by Shortridge, J. 

The bill in this case, stated that Cottingham sold Pitts 
two hundred acres of land, and represented it as lying 
within a mile of one Holley’s residence, being worth ten 
dollars an acre, &c. Pitts gave his notes for the purchase 
money, at that price, and Cottingham executed a bond 
for title. Cottingham afterwards ascertained it was 
poor, barren, pine land, situate on a hill, of no value, 
and two or three miles distant from Holley’s. 

An injunction was granted below, on filing the bill, 
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to restrain defendant from pro:vecding on the notes, but 
the bill was afterwards disiniss:d for want of equity, to 
reverse which order, the plaintiff prosecuted his writ of 
error. 


Martin, for plaintiff in error. 


GOLDTHWAITE, J.—Vhe facts alleged in this bill, 
may be said to present two grounds, on which the com- 
plainant seeks re .ef. 

1. On account of the false representation of the nature 
and quality of the est. te sold; 

2. Because its !ocwt.o.. dues net correspond with the 
defen Jaut’s representation, nade at the time of the sale. 

It is necessary to asce. tain, if these facts Warrant the 
interposition of acourtof cquity, in behalf of the com- 
plainant. 

It is said in the books, that a fulse representation re- 
specting the nature of an estate, Will not Warrant the re- 
scision of the contract for its sale, although the purchase 
may have been induced, aid the purchaser deceived, by 
it—(Sug. on Bonds, 3, and cases there cited.) If this is 
intended to be understood of those random assertions 
which are too often used by vendors respecting the value 
of their estates, it is doubtless true, and the cases, when 
examined, are found to prevent representations of this 
description, or else, were so vague and indeterminate, as 
to lead any prudent purchaser to a further and more di- 
rect enquiry into the value of the estate. It is not true, 
however, that equity will deny relief against false repre- 
sentation, though made with respect to mere value; and 
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the cases are Numerous in Which dumages at law have 
been recovered, and coutracts resciuded in courts of equi- 
ty, on this ground alone--(Burton vs. Cooper, 3 Atk. 383; 
Duke of Norfolk vs. Worthy, 1 Camp. 337; Fenton vs. 
Brown, 14 Vesey, 141.) 

There is some difficulty in defining with exactness, 
any rule which will embrace all the cases in which a 
false representation of value will entitle the purchaser to 
relief; but seems clear, that it will not benied, where there 
is a positive representalion, essentially material to the sub- 
ject in question, and which, at ihe same time,is false in 
fact; provided, the application for relief is made with 
due diligence—(Lownides vs. Lane, 2 Cox, 363; Sher- 
wood vs. Salmon. 5 Day, 459.) 

The allegations of the bill bring this case completely 
within the rule just quoted, aud it presents the addition- 
al feature, of an entire aud implicit reliance on the as- 
sertions of the defendant, the complainant having no 
means of ascertaining their falsity, by an inspection of 
the land before the purcliase. 

2. The misrepresentation of the location of the land, 
is equally decisive of the complainant’s right to relief, 
and is as fully within the rule laid down. The bill 
charges, that the land sold was represented as adjoining 
the lands of an individual named, bul when examined, 
it proves to be distant one or two miles. This was not 
the estate which the defendant contracted to purchase, 
and the facts would furnish cause sutficient to rescind 
the contract, even if the seller was guiltless of any fraud- 
ulent intention—(Duke of Norfolk vs. Worthy, 1 Camp. 
337; McFerron vs. Taylor et al. 3 Cranch, 270.) 
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If the facts in relation to the contract are such as are 
alleged in this bill, the complainant may successfully 
defend any suit which the defendant shall hereafter in- 
stitute against him on the notes, in a court of law; but 
this does not preclude him from coming into chancery, 
in order to compel the defendant to surrender the notes 
to be cancelled. In equity, he is entitled to have the evi- 
dence of his liability surrendered, as the witnesses by 
whom the facts can now be established, may die or re- 
move, so that it may hereafter be difficult or impractica- 
ble to obtain their testimony. Nor is the complainant 
bound, on any principle, to wait the defendant’s plea- 
sure to institute a vexatious suit against him. This rule, 
though formerly questioned in the English courts of 
equity, is now considered as amply sustained by autho- 
rity, as it certainly is in principle—(Browmley vs. Hilliard, 
Cooper, 29—S. C.; 7 Vesey, 21; Ives vs. White, 7 Vesey, 
414; Kemp vs. Prior, id. 219; Mad. Chan. 226.) 

In any aspect in which this bill can be considered, it 
seems to us that there is sufficient equity on its face, to 
require an answer from the defendant: this being the 
case, it ought not to have been dismissed. ‘The decree 
of the Circuit court is reversed, with costs, the injunction 
reinstated, and the cause remanded to the Court of Chan- 
cery, for further proceedings. 
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THE MOBILE COTTON PRESS AND BUILDING COMPANY US. 
MOORE & MAGEE. 


1. A party injured by the improper execution of a fieri facias, 
may obtain redress, on motion, to the court from which the 
writ issued. 


2. A sale of land will be set aside, where the sheriff is guilty of 
a mistake, irregularity, or fraud, to the prejudice of either par- 
ty, or a third person. 


3. So, the misrepresentation, or fraud, of a purchaser at sheriff’s 
sale, furnishes just ground for invalidating the sale. 


4. And the court will set aside the sale, though the sheriff has 
executed a deed to the purchaser. 


5. Quere—Can the court go so far in declaring the sale to be in- 
valid, as to direct the purchaser to deliver up the sheriff’s 
deed? Whether a court of law may do this or not, is unim- 
portant to the rights of the parties, as it may declare the deed 
to be void, and this will as effectually destroy #7, as if it were 
cancelled in fact. 


Error to Mobile County court. 

Rule upon the sheriff, gc. 

The plairitiffs in error moved the County court of Mo- 
bile upon affidavits filed, for a rule to be addressed to the 
defendants, requiring them to show cause why the sale 
made by Magee, as sheriff, to Moore, under an execution 
issued from that court, at the suit of Edward Harding, 
against the plaintiffs in error, should not be set aside, 
and the conveyance (if any) to the purchaser, delivered 
up and cancelled. ‘The rule was accordingly granted, 
returnable on a day therein expressed, and duly served 
on the defendants. 
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Several affidavits were filed, to sustain the motion, 
which we will notice ia the order in which they are 
found in the record. Lyman Gibbons, states that he 
was one of the attorneys for Edward Harding, in the 
case against the plaintifYs in error—that judgment was 
obtained therein, at the Juue terin, eighteen hundred and 
thirty-eight, of the County court of Mobile; after which 
event, the deponent assumed the entire coutrol and man- 
agement of the claim. ‘That soon after the adjournment 
of the court, an execution issued on the judgment, which 
he directed to be levied on the wer Holel, at the north- 
east corner of Government and Royal strects—the execu- 
tion was levied on the fiéce/, Which was regularly adver- 
tised by the sheriff of Mobile, aud was to have been sold 
on the first Monday in October, eighteen hundred aad 
thirty-eight. ‘hat after the advertisement was made, 
the deponent was called upon by Judge Hitchcock, one of 
the corporators of the company. who requested that the 
sale of the Hotel might be postponed: to which deponent 
assented, and a postponement was agreed on for one 
month. 

The deponent further states, that the property was not 
again advertised for sale, until tl.e fourth day of January 
last,when it- was unders!ood between hiinself and Judge 
Hitchcock, that the property should be re-advertised, in 
order to keep alive the lieu of the execution, but without 
intention to have a sale, unless some usexpected exigen- 
cy should arise, and then Judge Hitchcock should be duly 
notified that a sa'e would take place. In the verbal 
order which the deponent gave to the sheriff, to re-adver- 
tise the property, he endeavored to convey to him the 
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idea, that the property should not be sold on the day 
specified in the advertisement, without special orders so 
todo. The depouent, after having the matter under- 
stood (as he supposed) with the sheriff and Judge Hitch- 
cock, gave it no farther attention-——nor was he aware 
that the sheriff intended to offer the property for sale on 
the first Monday of February, as he in fact did. Had 
the deponent been aware of such an intention, he would 
not have permitted the property to have been sold; and, 





in any event, he felt bound to notify Judge Hitehcock, 
before a sale took place, and would then, for the protec- 
tion of hisclient, have bid for the property the amount, 
or nearly so, of the judgment. 

Immediately after the sale, the deponent was informed 
by Judge Hitchcock, that the property had been sold, and 
he forthwith repaired to the sherifl’s office, where he 
made it known, that it was not his intention to have 
had the property sold, but the sale was made under a 
mistake. When depouent mace this statement, he found 
the sheriff’s clerk }reparing a deed of conveyance to the 
purchaser. 

Henry Hitchcock deposes, that the facts stated by Mr. 
Gibbons, so far as they disclose what personally trans- 
pired between himself and the deponent, are true. 

He further states, that a day or two before the first 
Monday in January last, the sheriff called on the depo- 
nent, and asked him if any arrangement had been, or 
would be made to prevent a sale of the Hotel; upon 
which the deponent informed hiin of the arrangement 
with Mr. Gibbons, and stated that he was then negotia- 
ting a loan in New York, on the faith of that property, 
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from which the judgment was to be satisfied—that he 
was expecting to hear from New York on the subject, in 
a short time, and that the sale would have to be further 
postponed. Whereupon the sheriff replied, that he would 
postpone the sale on his own responsibility. The depo- 
nent, however, requested the sheriff to see Mr. Gibbons 
on the subject, and left him—the deponent then went di- 
rectly to Mr. Gibbons, (as he was not disposed to allow 
the delay to rest on his statement alone to the sheriff,) 
and requested him to see the sheriff, and be sure and have 
the sale postponed, which he promised to do. The sale 
Was postponed, and the deponent believed that things 
would remain in that situation until further orders from 
New York, and that under any circumstances, the pro- 
perty would not be sold until notice was given to him by 
Mr. Gibbons. He did not again see Mr. Gibbons or the 
sheriff, on the subject,and did not suppose the sale would 
take place on the first Monday in February. Of the pro- 
ceedings on that day, the deponent knew nothing, till 
informed by Mr. Isaac H. Erwin, that the sheriff was 
selling the Hotel at the court house. Upon receiving 
this intelligence, he immediately went from his office to 
the court house, and on reaching there, was informed 
that the premises had been sold to William Moore, for 
seventy five dollars. He then informed both the sheriff 
and Moore, that there was a mistake in the matter—no 
sale should have been made—and requested that nothing 
further might be done, till he could see Mr. Gibbons. 
This occurred within a few minutes after the sale— 
while the parties were on the stand—before any money 
had béen paid, or deed executed ; and immediately there- 
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after, the deponent proceeded to Mr. Gibbons, informed 





him what had been done, requested him to see the she- 
riff, and stop the execution of the deed. The deponent 
further states, that the sum at which the premises were 
bid off, is grossly inadequate, When compared with its 
value, and that if he had been informed that a sale would 
have taken place, he would have attended, and bought 
in the property. 

In the affidavit of William P. Brown, it is stated that 
the New Government street Hotel, on the north east cor- 
ner of Government and Royal streets, was worth, as it 
then stood, at least two hundred thousand dollars, accord- 
ing to the best judgment of the deponent. The deponent 
is informed, and believes that the mortgage and other 
liens and encumbrances on that property, do not amount 
to more than one hundred and twenty thousand dollars, so 
that the premises are worth over and above all liens, at 
least seventy five thousand dollars. 

Isaac H. Erwin deposes, that he was present at the 
court house of Mobile county, on the first Monday of Fe- 
bruary, eighteen hundred and thirty-nine, when the she- 
riff of that county offered at public sale, the property 
Situated at the north east corner of Government and 
Royal streets, commonly known as the Government street 
Hotel. The property was offered, as advertised by the 
sheriff, under an execution in favor of Edward Harding 
—the deponent heard the terms and conditions of sale, 
and made the first bid—no statement was made, either 
by the sheriff or crier, that the property was encumbered, 
yet deponent knew at the tile, that there were heavy 
encumbrances on it, amounting to more than one hun- 
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dred thousand dollars, on which there have since been 
decrees of foreclosure. 

Deponent, on making the first bid for the property, 
and finding that some one bid a larger sum, went imme- 
diately to the office of H. Hitchcock, who he knew to be 
interested in the same, and enquired if he was aware 
that the property was about to be sold; to which he re- 
plied that it was a inistake, as it was agreed between 
the parties in interest not to sell it. The de;onent, ac- 
coinpanied by Judge Hitchcock, returned iinmediately to 
the court house, and found that the Hotel was just struck 
down to Mr. Wiliam Moore, at seventy-five dollars; Judge 
Hitchcock enquired of Mr. Moore, if he had bid it off, to 
which he answered that he had; Judge Hitchcock then 
remarked to him, in the presence of the sheriff and the 
crowd then present, that the sale was made undera 
mistake—the parties had agreed not to sell the property. 
This occurred within ten minutes after the sale, as de- 
ponent believes, and before Moore, the sheriff, or the bid- 
ders generally, had left the court house door. This de- 
ponent believes the property well worth ¢wo hundred 
thousand dollars. 

The defendants severally shewed cause against the 
rule, by submitting to the court their answers, which 
they verified by their respective oaths. 

The defendant Moore saith, that he was present at the 
court house door of Mobile, when the sheriff of that 
county offered and exposed to sale, certain premises sit- 
uate at the north east corner of Government and Royal 
streets, known as the Government street Hotel. That 
he understood from the sheriff’s proclamation, that the 
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premises were exposed to sale under an execution there- 
tofore issued from the County court of Mobile, on a judg- 
ment there rendered in favor of Harding, against the 
plaintiff in error. This defendant also understood from 
the sheriff, that the property had been regularly levied 
on, and advertised for sale according to law, and know- 
ing of no good reason why it might not be sold, anda 
good title thereto acquired, as the defendant in the exe- 
cution was in possession of the same. Under that im- 
pression, this defeudant became the highest bidder, and 
of course, the purchaser of the property—paid the pur- 
chase money, and received the sheriff’s deed therefor, on 
the day of sale—all of which occurred previous to any 
notice by Judge Hitchcock, or any other person, that the 
sale was not fair, legal and bona fide; nor did he receive 
any notice from, or have any conversation with, Judge 
Hitchoock, other than as follows: soon after the property 
was bid off, by this defendant, Judge Hitchcock came to 
the place where the sale was made, and where the she- 
riff and defendant were standing, and enquired in the 
hearing of the latter, if the premises were sold, and on 
being answered in the affirmative by the sheriff, he ad- 
dressed this defendant, saying that he understood he 
was the purchaser, and enquired what he would take 
for his bargain. Judge Hitchcock then remarked, that 
there was some mistake ; that Mr. Gibbons had promised 
to give him notice when the premises were to be sold, 
and that he had intended to have been present at the 
sale. From none of these remarks of Judge Hitchcock, 
did this defendant infer that the sale was irregular or il- 
legal—nor was he advised that the same was alleged to 
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be illegal or irregular, until he was served with the rule, 
to show cause why the sale should not be set aside. 

The defendant Magee answers, that after the property 
was bid off by Moore, he, as the sheriff of Mobile county, 
made, executed, and delivered to Moore, a deed for the 
same, before he was advised that the sale was alleged to 
be other than fair, legal and bona fide. Nor did he hear 
any thing from any person in relation to the sale other 
than this, viz: soon after Moore had bid off the property, 
Judge Hitchcock came to the court house door, and en- 
quired if the property was sold—upon being answered 
in the affirmative, he remarked that there was some 
mistake—that Mr. Gibbons had promised to notify him 
of the sale, and that he had intended to be present at the 
sale. He remarked further, that he would go and see 
Mr. Gibbons, but this defendant heard nothing further 
from any one in relation to the sale, until he was about 
to execute a deed to Mr. Moore, when he was told bya 
gentleman employed by him in his office, that Mr. Gib- 
bons had been there to see him in relation to the sale, 
but without saying any thing further, or whether Mr. 
Gibbons wished the execution of the deed postponed or 
not. Moore was not present when this conversation 
was had, nor did this defendant know for what purpose 
Mr. Gibbons had been to his office, other than he has al- 
ready stated; nor had he any reason to believe that he 
wished to prevent the execution of the deed. 

This closes an abstract of the showing made for and 
against the rule. The court discharged the rule, and 
rendered judgment for costs, against the plaintiff in er- 
ror, in favor of the defendants. On motion of the plain- 
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tiff, the affidavits and answers recited above, were made 


‘a part of the record, and exception taken in due fori to 


the decision of the court. And thereupon the plaintiff 
prosecuted an appeal to this court. 


J. A. Campbell, for plaintiffs in error. 
Dunn, contra. 


COLLIER, C. J.—It is well settled at common law, 
that courts of judicature possess a controlling power over 
the acts of their officers, which it is their duty to exercise 
in advancement of justice. Thus, if a sheriff is guilty 
of an irregularity in his proceedings upon an execution, 
to the prejudice of either party, or a third person, the 
court will either set aside, or correct the act complained 
of. As, for example, if a sheriff, in executing a writ of 
habere facias possessionem, deliver to the plaintiff the pos- 
session of other or more land than he has recovered, the 
court, on motion, will so modify the act, that complete 
justice be done. 

In Saul vs. Dawson, (3 Wils. Rep. 49,) the plaintiff, as 
tenant in common, recovered possession of five eighths of 
acottage. A writ of possession was executed by the 
sheriff, who turned the tenant out of possession of the 
whole, and locked up the door. The court held, that the 
writ ought to have pursued the verdict, and made a rule 
upon the sheriff and the lessor of the plaintiff, to restore 
the tenant to the possession of three eight parts of the 
premises—remarking, that if justice was not thus admin- 
istered, the tenant would be put to another ejectment— 
(See also 1 Burr. Rep. 629; 5 Burr. Rep. 2672; 1 Caines’ 
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R. 500; 5 Johns. R. 366.) It may be true, that in order 
to do justice, greater liberality is allowed in ejectment 
than other actions, yet the principle on which courts su- 
pervise the acts of their officers, is alike applicable to all; 
and as the question is res integra in this court, it may be 
Well to review the authorities in regard to it. 

In Ryerson vs. Nicholson, (2 Yeates’ Rep. 516,) a mo- 
tion was wade to set aside the sale of the defendant's 
land, which had been made by the sheritf under a fri 
facias, on the ground that be had sold several distiuct 
parcels of land together. ‘The court considered, that 
they had the right to entertain the motion, on the ground 
that the sheriff was its officer, and justice required that 
the preceeding should be sumiary in such a case. They 
further held, that it was the duty of the sheriff to get the 
highest sums for the lands of unfortunate debtors, and 
not to permit the wealthy alone to become the purcha- 
sers, to the exclusion of persons less affluent. ‘hat the 
highest price might be obtained, the general rule required 
that different lots of ground, houses, or parcels of land, 
should be sold separately; unless the parties agreed toa 
different moce of sale, or the aggregate sum to be ob- 
tained, would be increased by selling several lots toge- 
ther. As the facts of the case did not disclose any reason 
for a departure from the general rule by the sheriff, the 
sale was set aside—(Rawley vs. Brown, adm’r, 1 Binney’s 
R. 61, is to the same effect.) 

The same court, in Friedly vs. Scheetz, (1 Sergeant & 
Rawle’s Rep. 162,) say, if any fraud was practised on 
the purchaser, or any mistake in the description of land, 
sold under a fiert facias, application should be made to 
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the court to which the writ is returnable, to set aside the 
sale. 

In the case of the Ontario Bank vs. Lansing, (2 Wend. 
R. 260,) the plaintiff in execution inadvertently bid a 
sum less than its amount; the sale, on his application, 
was set aside, and a re-sale ordered, on his stipulating 
to bid at least as much at the re-sale. ‘The motion, in 
this case, was sustained, on the ground that the plaintiff 
might be prejudiced, if a mortgagor or a junior judgment 
creditor should seek to redeem the premises, which, it 
seems, had been mortgaged previous to the sale. 

Where a motion was made to set aside a sale under 
execution, on the ground that real estate worth ten thou- 
sand dollars, was sold to satisfy a judgment of one hun- 
dred dollars, it appeared that the premises were so situ- 
ated, that a portion which would probably have brought 
more than enough to satisfy the judgment, could conven- 
iently have been sold separately. The court held, that 
the sale of the property ex masse, under the circum- 
stances, clearly proved it to be fraudulent, and granted 
the motion—(Groff vs. Jones, 6 Wend. Rep. 522.) And 
in Jackson vs. Roberts, (7 Wend. Rep. 88,) the court re- 
mark, that “a party, who may be injured by the mis- 
takes of a sheriff, can have relief by a summary applica- 
tion to the court under whose authority the officer acts, 
or through the medium of a court of equity; and it is 
much better that he should be confined to these modes of 
redress, than. to render all titles derived from judicial 
sales doubtful, and subject to be defeated, by allowing 
the written instruments by which they are evidenced, to 
be attacked collaterally, by parol evidence.” 
9P 87 
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The Court of Appeals of Maryland, in Arnott & Copper 
vs. Nichols, determined that a court possesses an equita- 


ble control over its executions, aud may, on motion, 
quash the return of a sheriff—(1 Har. & Johns. Rep. 471.) 
And the same court, in Nesbit vs. Dallam, (7 Gill & 
Johns. Rep. 512,) set aside, on motion, a sale made en 
masse, Of divers lots of ground situated in the same town, 
but separate and distinct from each other, remarking, 
that such a sale is prima facie void, aud he who seeks to 
sustain it, must show its justice and expediency. In 
this case, it also appeared, that property sold for a sum 
not exceeding one fifth of its intrinsic value—on which 
the court remarked: “sucha disparity between the price 
and value of the property sold, furnishes intrinsic evi- 
dence of the irregularity, impropriety, or unfairness of 
the sale; and connected with any of the several omis- 
sions of duty, or indiscretions of the sheriff before referred 
to, leaves not: the court a shadow of discretion, as to va- 
cating this sale.” 

In Kentucky, a statute was passed on this subject, in 
eighteen hundred and eleven; so much of which as is 
pertinent, is in these words: “and all sales by color of 
any execution, had or made by covin, fraud or collusion, 
between plaintiff and sheriff, or other officer acting un- 
der such execution; or between defendant and such offi- 
cer; or between any purchaser or any such officer, or 
in any wise contrary to the provision hereof, may be set 
aside, by motion to the court having proper jurisdiction 
thereof, to be commenced within one year, by any person 
or party aggrieved thereby, by serving a notice of the 
intended motion,” §-c.—(1 Morehead & Brown’s Laws of 
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Ky. 628.) ‘The courts of that State, have not considered 
this statute as impliedly inhibiting motions to set aside 
sales, for all causes not embraced by it; but the reverse 
has been held to be the law. ‘Thus, in Carlile vs. Car- 
lile, (7 J. J. Marshall's Rep. €25,) it appeared that the 
sheriff, on the sale of a tract of land, announced to the 
bidders, that a greatcr amount was due in virtue of the 
execution, than really was due by it. and the land sold 
for the amountof the execution; the sale, on motion, 
was set aside. ‘The court held, that there might be other 
causes than those mentioned in the act, and to motions 
for quashal for any of those other causes, the statute 
does not apply—(See also Cox vs. Joiner, 4 Bibb’s Rep. 
94.) 

In Stockton vs. Owings, (Litt. Sclect Cases, 256,) it 
was held, that inadequacy of price is not per se, a suffi- 
cient cause for setting aside a sale of land under execu- 
tion, but coupled with other circumstances, it may be— 


(See further, Hansford vs. Barbour, 3 Marsh. Rep. 515; 


Hart vs. Bleight. &c. 3 Monroc’s Rep. 273; 3 Litt. 128; 
Bleight’s heirs vs. Tobin, 7 Monroe’s Rep. 617)—In which 
latter case, it was decided, that the fact that the attorney 
for the plaintiff, who was concerned in the purchase, 
having sent the execution to another county, where a 
large quantity of land was sold in haste, &c. is strong 
evidence of fraud. And fraud was also inferrable, from 
the purchasers having purposely misinformed a person 
who intended to purchase of the day of sale. 

And in Knight vs. Applegote’s heirs, (3 Monroe’s Rep, 
388,) the clerk omitted to notice on the fiert facias, the 
credit for about half the judgment entered at its foot, and 
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the sheriff raised the entire sum by the sale of land, the 
title of the land, it was considered, would not pass to the 
purchaser. So, where the plaintiff in an execution pre- 
vents other persons from bidding for land levied on, by 
promising if they would not, to purchase it himself, and 
sell to them at a low price, such parts as they might 
‘want, and in consequence of such negotiation, purchases 
for less than its value, the sale would be set aside on mo- 
tion—(Mills vs. Rogers, 2 Litt. Rep. 217.) 

From the authorities cited, we make these deductions: 
1. A party injured by the improper execution of a fieri 
facias, May obtain redress, on motion to the court from 
which the writ issued; 2. That a sale of land will be 
set aside, where the sheriff is guilty of a mistake, irre- 
gularity, or fraud, to the prejudice of either party, ora 
third person; 3. So, the misrepresentation, or fraud of 
a purchaser, furnishes just ground for invalidating the 
sale. 

In the case at bar, it is insisted, that conceding there 
Was no fraud on the part of the defendants in error, yet 
the sale was made by the sheriff, under a clear mistake, 
against the wishes, and to the injury of both parties to 
the execution ; and that of consequence, it should not be 
allowed to divest the title. ‘The counsel for Harding, 
who assumed the exclusive direction of the judgment, 
states explicitly in his affidavit, that it was the intention 
of himself and the gentleman who represented the de- 
fendant in the execution, that the property should not 
have been sold under the advertisement made in Janua- 
ry, unless directions were given by him to the sheriff to 
sell—that in the verbal order which he gave to the sheriff 
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to advertise the property, he endeavored to convey to him 
his wishes on the subject: supposing the matter under- 
stood between the sheriff, Judge Hitchcock and himself, 
he gave it no further attention. Had he have known 
that it was proposed to sell the property on the first Mon- 
day of February, he would not have allowed it—in any 
event, he felt bound to notify Judge Hitchcock of the sale, 
and would himself have bid the amount of the execution, 
or nearly so. All this, so far as it refers to Judge Hitch- 
cock, is confirmed by him, who, in addition, charges by 
his affidavit, the sheriff, with a knowledge of the ar- 
rangement between Mr. Gibbons and himself. The facts 
from which fraud (either in the sheriff or the purchaser) 
is inferrable, is explicitly denied in their answers. 

Considering the case upon the facts which are not de- 
nied by the answers, and we think it clearly appears, 
that the sale was made by the sheriff, either under a mis- 
apprehension of duty, or else a misconception of the ar- 
rangement between the parties, which they endeavored 
tocommunicate to him. In either view, the result would 
be the same—the sale should be set aside. 

That the defendant in the execution has been injured, 
greatly injured, by the sale of the Hotel, is a fact beyond 
all controversy —property of the value of seventy five thou- 
sand dollars, above all liens, has been sold for the com- 
paratively trifling sum of seventy five dollars. Not only 
the defendant, but, in all probability, the plaintiff,would 
be prejudiced, if the sale were allowed to stand, as there 
may be no other property which can be subjected to the 
Satisfaction of the execution. 

As this case may be disposed of, without fixing mala 

































694 REPORTS OF CASES IN 





Mobile Cotton Press, &c. vrs. Moore & Magee. 


fides upon any person connected with it, we will forbear 
to consider the argument drawn from the great disparity 
between the sum for which the property sold, and its 
intrinsic value—the haste with which the execution of a 
deed succeeded the sale, notwithstanding the notice from 
the parties, that there was a mistake, ¢§c. 

It was argued for the defendants, that even admitting 
that the sale might have been set aside before it was per- 
fected by a deed, yet having been thus consummated, the 
application to the equitable control of the court, comes 
too late. This argument, in our opinion, cannot be 
maintained. ‘The sale was made, as we have seen, 
against the direction of both the parties to the execution, 
at atime when they Were not present, and cannot be 
allowed to divest the title. it is the levy and sale which 
is to give a title in equity, and which, if regular, may be 
perfected ; the sheriff’s deed merely evidences these facts, 
and makes that a legal, which before was an equitable 
interest. 

It cannot be that the deed possesses such potency, as 
to give validity to a title which was previously invalid. 
It must be remembered, that the sheriil, in himself, is a 
mere agent of the law, not disposing of his own property, 
but only such interest as the defendant in execution was 
entitled to; hence his deed cannot operate a confirma- 
tion of title, beyond what equitably passed by the levy 
and sale. If a party injured, might ¢hen object to the 
proceeding, as being in violation of law, his remedies 
imust still remain unimpaired. 

Suppose the execution of the deed should bar the ap- 
plication for relief, parties injured would often be reme- 
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diless. They might never hear of the levy and sale, un- 
til long after it. was made—and besides, the sheriff might 
execute a deed, before an injunction could be obtained, 
in despite of remonstrances to the contrary. 

In none of the cases cited, was it objected to the mo- 
tion, that the purchaser had obtained a deed, though 
doubtless, the laws of the States in which the decisions 
were made, authorise the sheriff to furnish to him some 
written indicia of a sale and purchase. The case cited 
from 7 Wendell, shows such to be the law in New York, 
and seems to intimate that a deed interposes no diffi- 
culty. 

Whether the court should have granted the latter part 
of the motion, viz., have directed the conveyance by the 
sheriff, to be delivered up to be cancelled, may be ques- 
tionable. We have not been able to find any case in 
which the motion went so far. ‘he jurisdiction of the 
court results from the sheriff being its officer, and the 
reason why a notice is given to the purchaser is, that he 
may defend his interests in the proceeding against the 
sheriff—he is not obliged to appear, and if he does not, 
is not in contempt, but the court will decide upon the 
motion in his absence. Now, as the court only acts sum- 
marily, with a view to ascertain the regularity of the 
sale, &c.—this being determined to be invalid, and so 
declared, can the court go farther, and direct the purcha- 
ser to deliver up the sheriff’s deed? We incline to think, 
that though this would be competent for a court of equi- 
ty, yet it would be going beyond the just powers of a 
court of law. If such an order be legal, to disobey it 
would be illegal, and subject the purchaser to process for 
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contempt. At any rate, it is wholly unnecessary—the 
sale may be set aside, and the deed declared to be void, 
and this will as effectually destroy the deed, as if it were 
cancelled in fact—the judgment on the motion will fur- 
nish record evidence of the invalidity of the deed. 

We are, then, of opinion, that the motion should be 
granted to the extent indicated, on the plaintiff in error 
paying to the defendant Moore, the sum at which he bid 
off the property, with interest thereon since the day of 
sale. That the County court may administer the law 
as we have laid it down, its judgment is reversed, and 
the case remanded. 
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MOORE ET AL. VS. ARMSTRONG ET AL.y 


1, A defendant, whose demurrer has been overruled; and to whom 
time has been given to answer, may demur again, without 
leave being specially granted, plaintiffs having, in the mean 
time, amended their bill, by conjoining another person as com- 
plainant. ek 


2. It is available on demurrer, that a party has. been joined as 
plaintiff, who has no interest in the matters’stated in the bill: 


3. An administrator and his sureties may bé joined, or if the ad- 
ministrator dies, leaving no property, or having “no personal 
representative within the State, his sureties may be sued alone, 
in equity, before a liability has been fixed upon. their princi- 
pal, by suit; and where it hecomes necessarysto proceed in 
equity, for the recovery of a debt, legacy, or distributive share, 
all the obligors in the administration bond, should be made 
parties. 


Error to the Court of Chancery at Mobile. 

Bill of complaint heard before Crenshaw, Chancellor of 
the Southern Division. | 

The original bill in this case, was, filed by, A@am Tay- 
lor, sole heir at law, and distributeé of James Taylor, his 
deceased brother, and certain persons, his creditors, to 
whom he had assigned his claim on the estate of his bro- 
ther, against Wood, the administrator. To this bill, 
there was a demurrer filed”. Wood .Was a citizen of 
Louisiana, and an order for publication wa3 meade, be- 
fore the expiration of which, Wood died. An amended 
bill was then filed, in which the complainants in the ori- 
ginal bill, united with them Samuel Ewing, administra- 
tor de bonis non, of the estate of James Taylor, and made 
9P 88 
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Andrew Armstrong one of the sureties to the adminis. 
tration bond of the deceased administrator, and Leavens 
and Sheffield, executors of Joshua B, Leavens, the other 
surety.defendants. .The bill alleged that Wood, the ad- 
ministrator, died insolvent, and had no personal represen- 
tative: 

To this amended, bill, defendants also demurred spe- 
cially : 

“11> That thére- was a misjoinder of parties ; 

2. There was no ground of equity ; 

3.4Proper. parties were not made: 

4. That the bill was multifarious. 

The chancellor dismissed the bill, on the ground that 
the sureties in an administration bond are not liable, 
(except in extreme cases, of which the present was not 
one,) until a decree has been made against the adminis. 
trator in the Orphan’s court, or a liability fixed upon him 
by suit. 3 

The errors assigned were— 

1. The motion to dismiss was improperly entertained, 
as defendants were. in contempt ; 

2. The couzt had jurisdiction, notwithstanding there 
had been no proceedings against the administrator. 


James Martin, for plaintiffs in error. 
J. A. Campbell, contra. 


COLLIER, C. J.—In this case, the following questions 
arise: ! 

1..Can a party, whose demurrer has been overruled, 
and to whom time has been given to answer, be allowed 
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to demur again, the complainants, in the meantime, 
having amended their bill, by conjoining another person 
as a plaintiff ? 

2. Is it available on demurrer, that a party has been 
joined as plaintiff, who has no interest in litigating the 
matters stated in the bill? 

3. Can an administrator and his sureties be joined, or 
ifthe administrator be dead, can the sureties be sued 
alone in equity, before a liability has been fixed upon 








their principal by suit ? 

1. It has been said, that if a defendant is in contempt 
to an attachment for want of an answer, he cannot de- 
mur and answer—(1 Smith’s Ch. Prac. 208; Curzon vs. 
De la Zouch, 1 Swanst. Rep. 185; Taylor vs. Milner, 10 
Vesey, jr. R.444.) But such was not the situation of the 
defendants, in the present case. The record recites, that 
their demurrer being overruled, sixty days were given 
them to answer the complainants’ bill. No steps had 
been taken to coerce an answer, or to charge the defend- 
ants fora contempt. The defendants Were, then, not 
inhibited from making any defence which the law tole- 
rated in such a case. 

After a demurrer has been overruled, a second demur- 
rer will not ordinarily be allowed; for it would be, in 
effect, to re-hear the case on the first demurrer; as on 
the argument of a demurrer, any cause, though not 
shown in the demurrer as filed, may be alleged at the 
bar; and if good, it will support it. But after a plea 
overruled, it is said that a demurrer has been allowed, 
bringing before the court the same question, in subtance, 
as was raised upon the plea—(Story’s Eq. Plead. 362.) 
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And there have been instances, where the court, on the 
argument of a demurrer, granted leave to the defendant, 
on overruling it, to put in another less extended—( Thorpe 
vs. Macauley, 5 Mad. Rep. 218; Baker vs. “Mellish, 1] 
Vesey, jr. R.68.) But a defendant will only once be per- 
mitted to delay his answer by plea or demurrer, without 
leave ofthe court—(Rowley vs. Eccles, 1 Sim. & Ster. R. 
511.) 

It will be observed, that in the very order of court 
which gives day to answer, leave is given the complain- 
ants to amend their bill, by conjoining as a plaintiff, 
Samuel Ewing, the administrator de bonis non, of James 
Taylor, deceased. This amendment, we discover from 
the record, was made by the insertion of the party’s 
name in the bill, and by it, of consequence, every defence 
was permissible, which the introduction of such a party 
made necessary or proper. It is no answer, to say, that 
there had been one demurrer overruled, and that the se- 
cond was filed without leave of the court. ‘The first de- 
murrer could not reach to the joinder of Samuel Ewing, 
or have barred (if sustained) a proceeding by him, against 
the defendants. It was, then, clearly regular for the de- 
fendants to point out, by their demurrer, any legal ex- 
ception to the bill, more especially, if it consisted in add- 
ing a new plaintiff—(Bosanguet vs. Marsham, 4 Sim. R. 
573, is directly in point; see also Robertson vs. Ld. Lon- 
donderry, 5 Sim. R. 226.) 

2. It is essential to a bill in equity, that it show the 
plaintiff has an interest in the matters he proposes to 
Jitigate—(1 Smith’s Ch. Prac. 203; Mitford’s Plead. 187; 
Story’s Eg. Plead. 392, 393.) And the want of interest 
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is good cause of demurrer, and goes in bar of the suit— 
(1 Smith’s Ch. Prac. 213; Mitf. Plead. 14.) It is not only 
necessary, that where there is a sole plaintiff, he should 
discover his right, but if there are several plaintiffs, they 
must show their interest, and if any one of them is im- 
properly joined, it is fatal to the proceeding. and all the 
defendants may take advantage of it—(Story’s Eq. Pl. 
417; ibid. 230; ibid. 199.) But if the objection bea 
want of interest in the defendant, though well taken, it 
is not fatal to the whole suit, but only as against the de- 
fendant, improperly joined—(Story’s Eq. Pl. 199.) 

In the case of The King of Spain et al. vs. Machado et 
al. (4 Russell’s Rep. 225,) the effect of a misjoinder of 
plaintiffs, came directly before the English Court of Chan- 
cery. In that case, certain individuals, who had been 
constituted agents of the Spanish government, touching 
the subject of the controversy joined with His Catholic 
Majesty, in the prosecution of the suit. A general de- 
murrer was filed to the bill—in considering which, the 
Lord Chancellor remarked, “if a party having an interest 
could join with himself on the same record, a party not 
having any interest, and no advantage of that could be 
taken, either by plea or general demurrer, it would be 
productive of great and obvious inconvenience. But it is 
not necessary for me to reason on the general principles 
applicable to the question, or to point out the incon¥en- 
ience which would ensue, if such an objection were not 
a ground of general demurrer; because, the point has 
been decided in two distinct and precise cases, by the 
present Master of the Rolls.” And the demurrer was al- 
lowed accordingly. (See also, Cuff vs. Platell, 4 Russell’s 
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R. 243; Makepeace vs. Haythorne, 4 Russell’s R. 244; 
Troughton vs. Getley, 1 Dick. R. 382.) 

It is insisted by the defendants, that Adam Taylor 
having made the plaintiffs his attorneys, with full power 
to sue for and collect what might be dae him, as sole 
heir and distributee of the estate of his deceased brother, 
James Taylor, and also having directed, that whatever 
money or effects might be obtained by the plaintiffs from 
that source, should be equally divided between them, to 
reimburse them for monies advanced and paid for him, 
in consequence of their having been his securities, as the 
sheriff of Dallas county, thereby divested himself of all 
interest, and should not, consequently, have joined in the 
suit. 

Though Adam Taylor has directed his attorneys to 
divide among themselves, whatever they may receive un- 
der the authority given, it is clear, that if a sum more 
than sufficient to satisfy all advances, costs, &c., should 
be collected, that he would be entitled to the excess. He 
must therefore be concerned, to increase the recovery 
against the defendants, at least to its proper amount, and 
cannot be regarded as a party without interest. 

In general, the person having the legal title in the 
subject:of the bill, must be a party, (either as plaintiff or 
defendant,) though he has no beneficial interest therein; 
so that the legal right may be bound by the decree of the 
court. In cases, therefore, where an assignment does not 
pass the legal title, but only the equitable title to the 
property, (as, for example, an assignment of a chose in 
action,) it is usual, if it be not indispensable, to make the 
assignor holding the legal title, a party to the suit. 
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Where, however, the assignment is absolute and un- 
conditional, leaving no equitable interest whatever in 
the assignor, and the extent and validity of the assign- 
ment is not doubted or denied, and there is no remaining, 
liability in the assignor, to be affected by the decree, it 
is not necessary to make the latter a party. In sucha 
case, he is merely a nominal, or formal party. Itisa 
very different question, whether he may not properly be 
made a party, as the legal owner, although no decree is 
sought against him; for, in many cases, a person may 
be made a party, although he is not indispensable. But 
where the assignment is not absolute and unconditional, 
or the extent or validity of the assignment is disputed or: 
denied, or there are remaining rights or liabilities of the 
assignor, which may be aflected by the decree, there he 
is not only a proper, but a necessary party-—(Story’s Kq. 
Pl. 147, 148, 149; Blain vs. Agar, 1Simon’s Rep. 37; 
Trecothick vs. Austin, 4 Mason’s Rep. 4] to 44; Millar 
vs. Bear, 3 Paige’s Rep. 467, 468; Whitney vs. MeKin- 
ney, 7 Johns. Ch. Rep. 144; Ryan vs. Anderson, 3 Madd. 
Rep. 174.) 

The direction in the letter of attorney to the plaintiffs,. 
to divide amongst themselves, whatever they might col- 
lect-on account.of Adam Taylor, as the heirand distribu- 
dee of his brother’s estate, operated im equity as an as- 
signment in their favor, so as to entitle them to sue in 
chancery, in their own names. Yet, the legal interest 
still remained in the assignor, who, we have seen, is in- 
terested in the recovery, inasmuch as he would be enti- 
tled to a credit against the advances made for him by 
his securities, to the extent only of the sum collected ; 
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and should there be an excess, beyond what was neces- 
sary to their reimbursement, he might claim it as his 
own. According to the principles we have stated, it 
will follow, that if Adam Taylor was not an indispensa- 
ble party, he was at least a fornial party, the joining of 
whom, could not prejudice his co-plaintiffs. 

It has been further urged by the defendants, that the 
chancellor should have sustained their demurrer, if for 
no other cause, at least on the ground that Samuel Ew- 
ing, the administrator de bonis non of James Taylor, was 
conjoined as a party plaintiff. 

In Chamberlain, adm’r, vs. Bates, adm’r, (2 Porter’s R. 
550,) the record discovered that Chamberlain, adminis- 
trator de bonis non of the estate of one Negus, declared in 
assumpsit against the defendant, as the administrator of 
the former administrator of Negus, to recover a sum of 
money alleged to have been received by the latter, while 
the administrator of Negus, and which had never been 
‘accounted for, or paid over. The Circuit court sustained 
@ demurrer to the declaration, and this court affirmed its 
judgment; holding, “that the authority of an adminis 
trator de bonis non, embraces only such of the personalty 
of the first decedent, as remains unadministered, viz., in 
specie, unaltered or unconverted by his predecessor.” “That 
the letters or commission of an administrator de bonis 
non, is held to extend, as his title imports, to the unadmin- 
istered assets alone, and so far only, is one in, that capa- 
city to be regarded as a trustee for distributees, and re- 
presentatives of the testator or intestate.” If the first 
administrator has wasted or converted the estate of the 
intestate, he will be liable himself, if living, and his re- 

















ces- 
his 
, it 
$a- 
of 


he 
for 








THE SUPREME COURT OF ALABAMA. 705 


ee — - 


Moore et al. vs. Armstrong et al. 








presentatives, if he is dead, may be charged in equity, to 
the extent of the waste or conversion, by the creditors or 
distributees of the intestate; if so much of the assets of 
their intestate came to hand—( Anthony, adm’r, vs) McCall; 
adm’r, 3 Blackford’s Rep. 86; 2 Williams’ Ex’rs, 1064; 
Price vs. Morgan, 2 Chan. Cases, 217; 3 Bac. Ab. 19, 20; 
Tingrey vs. Brown, | Bos. & Pul. 310; Hagthorp et al. 
vs. Hook’s adm’rs, | Gill d> Johns. Rep. 270, 274; Cole- 
man, adm’r, vs. McMurdo et al. 5 Rand. R. 51; Thomp- 
son, Judge, use, &c., vs. Searcy & Fearn, 6 Porter’s Rep: 
409.) 

In the case before us, it is alleged that the estate of 
James Taylor had all been administered, wasted, or con- 
verted by Wood, the first administrator. It is, then, clear, 
that the authority of the administrator de bonis non, does 
not extend so far as to allow him to call on his prede- 
cessor for an account and settlement. Such is the pur- 
pose intended to be effected by the plaintiffs’ bill; and 
Samuel Ewing, not having such an interest in, and con- 
nection with, the matters proposed to be litigated, as 
made him either an indispensable or allowable party, 
the demurrer was rightfully sustained, for having joined 
him as a plaintiff. 

3. The first bill filed in this case, was against Woods, 
administrator of James Taylor, and one of his sureties, 
and the executors of the other surety. Before subpoena 
Was served on Woods, or there was an order to take the 
bill pro confesso, consequent upon the order of publica- 
tion, Woods, it is said, died without the limits of this 
State, understood to be insolvent, and it is supposed will 


have no personal representative. A bill, professing to be 
9P 9 
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a supplemental bill, was filed, stating these facts, and 
making the surviving surety, and the executors of the 
deceased surety, a party. The question now to be con- 
sidered is, can this bill be sustained ? 

It is well settled, that no one can proceed against the 
sureties in the administration bond, at law, who has not 
first recovered a judgment against the administrator— 
(Thompson, Judge, &c. use, &c. vs. Searcy & Fearn, 6 
Porter’s R. 393.) But this rule is not founded upon the 
supposition, that there is no breach of the condition of 
the bond, until a judgment is actually obtained. As it 
is the legal duty of the administrator to pay the debts, 
é&c. of his intestate, and as the securities undertake for 
the performance of those duties, the bond is clearly for- 
feited, when instead of thus appropriating the assets, he 
converts them to his own use—(Ibid. 400, 401.) The 
rule, however, does not consider the creditor’s or legatee’s 
demand of such a grade, as to authorise him to charge 
the sureties in an action at law, until it has been con- 
firmed by judgment. 

There is nothing in the constitution of a court of equi- 
ty, which should induce it, in an ordinary case, to depart 
from the rules of law, in the administration of justice; 
yet, as its mode of procedure is materially different— 
more enlarged and liberal—it must, of necessity, take 
jurisdiction of cases which the ordinary forums cannot 
reach. 

In Bacheldor vs. Elliott’s adm’r, (1 Hen. & Munf. Rep. 
10,) a bill was filed against an administrator and his 
sureties, for the recovery of adebt. The incompetency 
of a court of law to afford redress was not shown, and 
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the court repudiated the cause on that ground, with this 
remark, . “but certainly there are cases where, from 
some inevitable necessity, a creditor may be obliged to 
come into this court, in the first instance, against the 
principal, and then to prevent a circuity of actions, the 
securities should be made parties; but this is not one of 
them.” 

The case of Moore et al. vs. Waller’s heirs, (1 Marsh. R. 
488,) was a bill filed by the heirs of Waller, against his 
executor and his surety, for the recovery of that portion 
of the estate of their ancestor, to which, under his will, 
they were entitled. It was objected to the jurisdiction of 
the court, that the remedy should have been sought by 
action at law. ‘To this, the Court of Appeals answered, 
“The doctrine contended for, cannot, however, be per- 
mitted to prevail. For whatever inay be the correct doc- 
trine in a proceeding at law, by the creditors of the tes- 
tator, the chancellor, when applied to for the purpose of 
distribution, as he will not do things by halves, but de- 
lights in preventing multiplicity of suits, and possesses 
the power of adapting his decrees to the substantial jus- 
tice of the case, should, as he will, regardless of the fail- 
ure in not having previously brought another suit against 
the executor, hear, and finally determine the liability of 
the security, as well as that of the principal in the bond.” 

In general, in the case of joint bonds or obligations, all 
the parties, obligors, and obligees, are required to be 
made parties to the suit. And the rule has been some- 
times pressed to the extent of declaring, that where the 
bond is several, as well as joint, all the obligors, whether 
principals or sureties, must be made parties, (to avoid 
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circuity of action,) because they are not only entitled to 
contribution, but also are entitled to have the assistance 
of each other, in taking the account of what remains due 
on the bond—(Story’s Eq. Pl. 159: Madox vs. Jackson, 3 
Atk. Rep. 406; Cockburn vs. Thompson, 16 Vesey’s Rep. 
326; Bland vs. Winter, 1 Sim. & Stu. Rep. 246.) 

Thus, we discover, that cases exist in which an ad- 
ministrator and his securities may be suedin equity, 
without having first obtained a judgment against the ad- 
ministrator, at law. ‘That where it becomes necessary 
to proceed in equity, for the recovery of a debt, legacy, 
or distributive share, all the obligors in the administra- 
tion bond should be made parties. The question now 
to be determined is, does the bill disclose a case proper 
for the interference of chancery? When the first bill 
was filed, Woods, the adininistrator, was residing in 
another State, and there died insolvent, and without a 
representative. Under these circumstances, what reme- 
dy had the plaintiffs at law ?—process could not have 
been served on Woods, so as to make him a party toa 
suit at law. His death did not help the plaintiffs toa 
legal remedy, out left them to obtain redress (if at all) 
from the defendants. 

The general rule, requiring all interests to be repre- 
sented, in a suit in equity, is not of universal application, 
but has its exceptions. Thus,if it be impracticable to 
make a party; as where a personal representative of a 
deceased person is a necessary party; but it is charged 
in the bill, that no such réfitesentative is in existence; 
for example, if it is charged in the bill that the right of 
Fepresentation isin litigation. In such a case, the court 
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will retain the bill, notwithstanding the want of parties, 
and will proceed to a decree, if itcan be done without 
prejudice; and if not, then it will postpone the cause, 
until the proper parties can be made—(Story’s Eq. Pl, 
91, 92; Mitf. Pl. 180.) 

In the case at bar, there could be no necessity for hold- 
ing up the bill, but the case should be allowed to proceed 
regularly to a hearing; inasmuch as Woods died insol- 
vent and abroad, there would be but little probability 
that an administrator would ever be appointed—besides, 
as his estate was insolvent, those interested in it could 
not be materially prejudiced by any recovery against his 
sureties. 

If, then, it were not allogvable to proceed against the 
sureties of Woods alone, the plaintiffs, though they had 
just ground of complaint, would be remediless. This 
cannot be; for it is the just boast of the common law, 
that every right has its appropriate remedy, if not in the 
ordinary forums, at least in chancery, which exercises an 
extraordinary jurisdiction—(Thompson, Judge, usé, &c. 
vs. Searcy §* Fearn, 6 Porter’s Rep. 409.) 4 

This conclusion has ‘been resisted by the defendants’ 
counsel, and for the purpose of sustaining himself, he has 
cited two cases decided by the Court of Appeals of South 
Carolina. In the first, viz: Magwood, adm’r, vs. Butler 
et al. (Harper’s Ch. Rep. 265,) the bill was filed against 
the administrator de bonis non, the surety in his admin- 
istration bond, and other persons charged to have a por- 
tion of the intestate’s estate in their hands. On the cir- 
cuit,.a decree was rendered against the administrator de 
bonis non, and his surety, to be satisfied by the sale of 
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some land and negroes; and if the fund thus raised 
proved insufficient, then the complainant was authorised 
to proceed against the surety for the balance. In this 
case, it appeared that the administrator resided without 
the State, (yet the bill contained no allegation of his in- 
solvency,) and it was taken pro confesso against him. 
The Court of Appeals affirmed the decree, with the di- 
rection, “that the sale of the lands referred to therein, be 
postponed, until the time shall elapse, which by law is 
allowed for defendants to come in and set aside the order 
pro confesso, and disprove the demand.” 

The other case, is Glenn, guardian, et al. vs. Conner, 
adm’r, et al. (Harper's Ch. Rep. 267.) In this case, the 
bill was filed by the distributees of the intestate’s estate. 
against the administrator for an account, and against his 
sureties in the administration bond, to render them liable 
for what should be found due by the administrator. On 
the hearing, the bill was dismissed as to the sureties, and 
the cause was taken up for revision. ‘The Court of Ap- 
peals say, “this decision is in conformity with the de- 
cided cases*in this court. It is founded in reason and 
justice. The securities are liable only on the failure of 
the administrator to account and to pay: when that de- 
fault and its extent is judicially established, then the 
sureties may be pursued and made responsible. This 
has not been done in this case; consequently, the bill 
against the sureties was properly dismissed.” That this 
case is adverse to the opinion we have expressed, cannot 
be denied, yet the reasoning by which it is sustained, is 
so unsatisfactory, that We have found it impossible to 
yield to it our assent. Besides, there seems to us to be 
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such a want of harmony between this and the first case 
cited from the same book, that we are almost constrained 
to think that one or both of them must, to some extent, 
have been influenced by the legislation of South Caro- 
lina, of which the opinion of the court does not particu- 
larly inform us. 

Our conclusion, from a view of the entire case, is, that 
the demurrer should have been sustained for conjoining 
as a plaintiff, the administrator de bonis non of Taylor, 
who had no interest in the controversy: and our first 
impression was, that as the chancellor had sustained the 
demurrer generally, the decree should be reversed and 
the cause remanded, or reversed, and rendered specially, 
lest allowing it to stand, the defendants might plead it 
in bar to a suit brought hereafter, by those properly en- 
titled. But reflection has satisfied us, that it will not 
constitute an available bar, as the parties would be dif- 
ferent, and that the plaintiffs, with the exception of the 
administrator de bonis non of Taylor, may proceed anew 
against the defendants. Besides, a general demurrer 
reaches to a misjoinder of plaintiffs, and the decree is 
consequently regular—(See cited above, Story’s Eq. PI. 
230, 199; The King of Spain et al. vs. Machado et al. 4 
Russell’s Rep. 225.) 

We have only to add, that the decree of the chancellor 
is affirmed, with costs. 
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1. The terms “new grant,” in the act of Congress of the 26th 
May, 1824, entitled “an act granting certain lots of ground to 
the corporation of the city of Mobile, and to certain individu- 
als of said city,” (1 vol. Land Laws, 398, ed. of 1838,) will 
not embrace a grant of land made by the Spanish Command- 

ant of Mobile, in 1809. 










Error to Baldwin Circuit court. 
Ejectment—before Pickens, J. 
This was an action of ejectment, brought by the plain- 

tiffs against the defendant, to recover a lot of ground in 

the city of Mobile. 

The plaintiffs, in order to make out their title, offered 
in evidence a Spanish grant, dated twelfth October, 
eighteen hundred and nine, made to William Pollard, the 
ancestor of the plaintiffs, by Cayetano Perez, of which 
the following is a translation: 

“Mr. Commandant—W illiam Pollard, an inhabitant of 
this District, before you with all respect represents, that 
as he has a mill established on his plantation, and often 
comes to this place with planks and property from it,— 
he wishes to have a place propitious or suitable for the 
landing and safety thereof, and having found a vacant 
piece at the river side, between the channel, (which is 
called John Forbes g Co.) amd the wharf at this place, 
he petitions to grant him said lot on the river bank, to 
give more facility to his trading,—a favor he hopes to 
obtain of you.—Mobile, 11th Dec’r, 1809. 

Wm. PoLLarD, 
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“ Mobile, 12 of Dec. 1809.—I grant the petitioner the 
lot or piece of ground he prays.for, on the river bank; 
provided it be vacant. CAvETANO PEREZ.” 

The grant was shown to have been reported against 
by the commissioners appointed by the United States. 
The plaintiffs also proved, that in eighteen hundred and 
thirteen, or eighteen hundred and fourteen, the hands of 
William Pollard removed some wreck and drift-wood 
from the place where the premises in question now are. 

The defendants gave in evidence, a Spanish grant to 
John Forbes & Co., dated ninth June, eighteen hundred 
and two, for a lot of ground eighty feet front on Royal 
street, with a depth of three hundred and four east, and 
bounded on the south, by Government street; which 
grant was recognised as a perfect title, and is confirmed 
by an act of Congress. This lot, as appears from a dia- 
gram which accompanies the record, extended to what 
is now Water street, and is due west, and immediately 
in front of the lot sued for in this action, which was se- 
parated from it by Water street. 

It was also in proof, that previous to eighteen hundred 
and nineteen, and until eighteen hundred and twenty- 
three, the lot now sued for, was at ordinary high tide, 
covered with water, and nearly so, at all stages of the 
water. .That the ordinary high water flowed from the 
east, to about the middle of what is vow Water Street, 
between the lot claimed by the plaintiffs, and the grant 
to John Forbes & Co. It was proved, that Forbes & Co. 
had been in possession of their lot, since eighteen hun- 
dred and two, and that it was known as a water lot, 
under the Spanish government. 
9P 90 
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In the year eighteen hundred and twenty-three, no 
one being then in possegsion, and the same being under 
water, one Curtis Lewis took possession of, and filled up 
east of Water street, and from it eighty feet east, and 
thirty-six or forty feet wide, filling up north gf Govern- 
ment street, at the corner of the same and water street. 
That Lewis remained in possession about nine months, 
when he was ousted in the night by Forbes & Co., who 
caused to be erected a smith’s shop thereon, and from 
whom Lewis soon afterwards recovered possession by 
legal process, and retained it until he conveyed the same. 
It was also in proof, that at the time Lewis took posses- 
sion, Water street could be passed by carts, and was 
common. The defendant connected himself through 
conveyances for the premises in controversy, with the 
said grant to John Forbes & Co., with the said Curtis 
Lewis, and with the mayor and aldermen of the city of 
Mobile. 

It was admitted, that the premises were between 
Church street, and North Boundary street. 

The plaintiff gave in evidence, an act of Congress 
passed on the twenty-sixth May, eighteen hundred and 
twenty-four, entitled “an act granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city.” 

Also, an act of Congress passed second July, eighteen 
hundred and thirty-six, entitled “an act for the relief of 
William Pollard’s heirs, upon which a patent had issued, 
which was in evidence. 

On this evidence, the court charged the jury, that if 
the lot conveyed as above to John Forbes & Co., by the 
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deed aforesaid, was known as a water lot under the 
Spanish governme:t, and if the lot claimed by the plain- 
tiffs had been improved at, and previous to the twenty- 
sixth May, eighteen hnndred and twenty-four, and was 
east of Water street, and immediately in front of the lot 
so conveyed to John Forbes & Co., then the lot claimed, 
passed by the act of Congress of May, eighteen hundred 
and twenty-four, to those at that time owning and occu- 
pying the lot, so as above conveyed to John Forbes & Co. 
The court further charged the jury, it was immaterial 
who made the improvement on the lot on the east side 
of Water street, being the one in dispute; that by the 
said act of Congress, the proprietor of the lot on the west 
side of Water street, known as above, was entitled to the 
lot on the east side of it. 'To which charges of the court, 
the plaintiff excepted. 
The charges thus given, are now assigned for error. 


Salle, for plaintiffs in error. 
J. A. Campbell, contra. 


ORMOND, J.—The lot of land sought to be recovered 
in this action, is in the city of Mobile, and was a portion 
of the territory east of the Ibberville, or river Mauchac, 
and} west of the Perdido. 

By the treaty of St. Ildefonso, between Spain and the 
French Republic, entered into on the first October, eigh- 
teen hundred, the former retroceded to the latter, the 
province of Louisiana. On the thirtieth April, eighteen 
hundred and three; France ceded Louisiana to the United 
States, with all its rights and appurtenances, as fully, 
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and in the same manner as they were acquired by the 
French Republic, in virtue of the treaty between France 
_ aad Spain, before mentioned. 

At the date of said treaty, the boundary of Louisiana 
on the west, was not accurately defined, and after the 
acquisition of Louisiana by the United States, the govern- 
ment insisted -that the tract of country lying between 
the Ibberville and the: Perdido, and south of the thirty- 
first degree of north latitude, was a part of the province 
of Louisiana, ceded by Spain to France by the treaty of . 
St. Ildefonso, and acquired by the United States, by the 
treaty of Paris. This was resisted by Spain, who re- 
mained in possession of the disputed territory, and 
claimed it as a part of West Florida. 

The United States asserted her right to the territory in 
dispute, not only by her minister’s diplomatically, but 
also by her laws, making void all grants of land within 
its limits, except for small quantities, and to actual set- 
tlers, after the date of the treaty of St. Ildefonso, and by 
annexing the land in controversy to the Territory of Or- 
Jeans. 

As early as the twenty-sixth of March, eighteen hun- 
dred and four, Congress passed an act, the 14th section 
of which enacts, “that all grants for lands ceded by the 
French Republic to the United States, by the treaty of the 
thirtieth April, eighteen hundred and three, the title 
whereof was, at the date of the treaty of St. Ildefonso, 
in the crown, government, or nation of Spain, and every 
act and proceeding subsequent thereto, of whatsoever na- 
ture, towards the obtaining any grant, title or claim to 
such lands, and under whatsoever authority transacted 
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or pretended, be, and the same are hereby declared to be, 
and to have been from the beginning, null and void, and 
of no effect in law or equity.” A proviso excepts the title 
of actual settlers, acquired before the twentieth Decem- 
ber, eighteen hundred and three. ‘That no grant of land, 
emanating from the Spanish government after the date 
of the treaty of St. Ildefonso, and not protected by the 
proviso above recited, or some subsequent act of Con- 
gress is valid, was settled by the great case of Foster 
and Elam vs. Neilson, (2 Peters, 253,) and subsequently 
confirmed by the case of Guicar vs. Lee, (12 Peters’ R.) 
The grant upon which the plaintiffs seek a recovery, 
bears date the twelfth December, eighteen hundred and 
nine, and was reported against by the board of commis- 
sioners, appointed to investigate titles in the disputed 
territory, for want of inhabitation and cultivation, and 
therefore, not confirmed by Congress, and of itself no ev- 
idence of title. But it is insisted by the plaintiffs, that 
an act passed by Congress, the twenty-sixth May, eigh- 
teen hundred and twenty-four, confirms and makes valid 
this grant. The 2d section, which is alone material to 
this question, is in these words: “and be it further en- 
acted, that all title and claim of the United States, to so 
many of the lots of ground east of Water street, and be- 
tween Church street and North Boundary street, now 
known as water lots, as are situated between the chan- 
nel of the river, and the front of the lots known under 
the Spanish government as water lots, in the said city of 
Mobile, whereon improvements have been made, be, and 
the same are hereby vested in the several proprietors and 
occupants of each of the lots heretofore fronting on the 
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river Mobile—except in cases where such proprietor or 
occupant has aliened his right to any such lot now de- 
signated as a water lot, or the Spanish government has 
made a new grant or order of survey for the same, during 
the time at which they had the power to grant the same; 
in which case, the right and claim of the United States 
shall be, and is hereby vested in the person to whom 
such alienation, grant, or order of survey was made, or 
in his representatives; provided, that nothing in this act 
contained, shall be construed to affect the claim or claims 
(if any such there be) of any individual or body corpo- 
rate.” 

The plaintiffs also gave in evidence, an act of Con- 
gress, approved July twentieth, eighteen hundred and 
thirty-six, entitled an act for the relief of the heirs of 
William Pollard. “Be it enacted, &c. that there shall 
be, and hereby is, confirmed unto the heirs of William 
Pollard, deceased, a certain lot of ground situate in the 
city of Mobile, and bounded as follows, to wit: on the 
north, by what was formerly known as John Fobes & 
Company’s canal; on the west by Water street; on the 
south by the King’s wharf, and on the east by the chan- 
nel of the river-—and that a patent shall issue in the usual 
form for the sdme; provided, that this act shall only 
operate as a relinquishment on the part of the United 
States, of all their right and claim to the above described 
Jot of ground, and shall not interfere with, or affect the 
claim or claims of third persons.” A patent issued in 
obedience to the said act of Congress. 

To a proper understanding of the act of Congress of 
May, eighteen hundred and twenty-four, above cited, it 
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is necessary to state, that as Mobile was laid out, and ex- 
isted under the Spanish government, Royal street was 
on the back, or margin of the bay, running in a line 
from north to south, or nearly so, the tide flowing to 
what is now Water street, which lies parallel to, and 
east of Water street, so that the eastern limits of the lots 
fronting on Royal street, were washed by the tide. 
These are the lots described in the law, as lots known 
under the Spanish government, as water lots. When 
the city came into our possession, the restless and enter- 
prising spirit of our countrymen, caused a gradual en- 
croachment of the city to the eastward, by filling up the 
bay, and subjecting it to the use of man, for the purpose 
of building; so that now, there are several streets east 
of Water street, which are all encroachments on the wa- 
ters of the bay. 

The act of Congress of twenty-sixth May, eighteen 
hundred and twenty-four, is not as precise in its terms 
as could have been desired—it being open to some con- 
troversy, whether the lots east of Water street, which 
were made by filling up the margin of the river Mobile, 
were intended to be given to the “proprietor” of the lot 
fronting such water lot on the west side of Water street, 
or to the “occupant” of the improved lot on the east side 
of Water street; but both of these classes of persons 
were postponed to the Spanish grantee, who (in the lan- 
guage of the act,) had obtained a “ new grant or order of 
survey for the same from the Spanish government, du- 
ring the time at which they had the power to grant the 
same.” 

The plaintiffs assert no title to the lot on the west side 
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of Water street, fronting the one in dispute; they must, 
therefore, derive their title either as improver or occupant 
of the lot on the east side, or by virtue of the grant made 
in eighteen hundred and nine; and it is insisted, that the 
term “new grant,” as used in the act of eighteen hun- 
dred and twenty-four, was designed to confer on such 
grants as the one now under consideration, a capacity to 
be the source of title. 

In support of this proposition, it is strenuously con- 
tended by the counsel for the plaintiffs, that such a con- 
struction should be put on the act, as will, if possible, 
give effect to every word in it—that this can only be 
done, by supposing that the word mew found in the ‘law, 
coupled with Spanish grants, must have reference to 
some epoch connected with the subject matter. That 
grants made before that period, were by Congress con- 
sidered old grants—those made after, new grants, and this 
epoch, he supposes was the date of the treaty of St. Ilde- 
fonso—the first October, eighteen hundred. 

The rule itself, and the propriety of its application, 
when possible, is distinctly admitted; but it is most ob- 
vious, that the date selected as the epoch from which the 
grant is to be considered new, is purely arbitrary. There 
is nothing in the law, which authorises the selection of 
that in preference to any other date or period of time 
which might be supposed. Sensible of this, the counsel 
has drawn his arguments in support of his theory, from 
the history of the country, and from the mass of laws 
passed by Congress on this subject. 

It is certainly a correct mode of expounding a doubtful 
statute, to cornpare it with other acts in pari materia, 
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and to construe it in reference to the object in view, giv- 
ing effect, if possible, to every pert of it. This we have 
done; and the process has satisfied us, that the pruposi- 
tion of the plaintiffs’ counsel is untenable. 

Ever since the acquisition of Louisiana, in eighteen 
hundred and three, the United States, through all the de- 
partments of the government, have perseveringly main- 
tained, that by the treaty of St. Iidefonso, Spain ceded to 
France, the territory between the Ibverville and Perdido, 
south of the thirty-first degree of north latitude; and 
that all grants made by the Spanish government, for land 
within the territory of Louisiana, after the date of the 
treaty of St. Ildefonso, are absolutely void. As early as 
eighteen hundred and four, by the law already referred 
to, this principle was asserted by Congress, the only ex- 
ception being in favor of actual settlers, and for a limited 
quantity of land. No subsequent law of Congress, 
(though many have been passed on the subje.t,) hus 
changed this principle, unless it has been done in this in- 
Stance; though in the spirit of a wise and benignant 
policy, ample provision has been mace for the adjust- 
ment of those titles, on just and equitable principles. 

What reason, then, can be assigned for a departure 
from the long established policy of the country? We 
certainly cannot infer such abandonment from the usé 
of an ambiguous term, to which it is difficult to assign 
aby sensible meaning. Under the law which previously 
existed, if the claim of the plaintiff were meritorious, it 
would have been recognised—it was offered and rejected. 
And if it were permitted to examine the decision of the 
cothiimhissioners, it could not be pretended, that removing 
9P 91 
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some drift-wood in eighteen hundred and thirteen, to 
land a boat, or for any other purpose, would bring the 
plaintiffs’ claim withio the purview of any of the acts of 
Congress on the subject. 

As the opposite of the term “new” is o/d, there appears 
to be some plausibility in the supposition of the defend- 
ant’s counsel, that where Congress applied the term new 
to Spanish grants, they had not reference to time alone, 
by: reference to an epoch after which grants should be 
considered nev, as it is inconceivable, on that hypothesis, 
why the date was not mentioned in the land, but that 
mew grant, was put in contradistinctiou to an old grant, 
for the same tract of land. But this construction is open 
to many objections, the ost ol.vious of which is, that 
the old graut would be valid under the treaty, and there 
could be no possible reason for legislating in favor of the 
new grant, if made to the same individual: still less 
could it be supposed, that Congress would attempt to con- 
fer the title on the subsequent grantee of the same land. 
It is possible, that the term “new grant,” applies to a 
grant of the shore, or space between high and low wa- 
ter marks, there having been a previous, or old grant, 
immediately in front, bounded by high water mark. 
This construction receives some countenance from the 
fact, that the Spanish government, at least in one in- 
stance, made such a grant. 

But if the act of Congress leaves us in doubt as to the 
meaning affixed to the term new grant, it at least re- 
quires such grants to have one quality, without which, 
they cannot be evidence of title to the lots intended to be 
granted. It was not only to be a “new grant,” but it 
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must have been made during the time when the Spanish 
governineut had yorer” to tuake it. This we under- 
Stand 10 be nothing tore tina a reiteration of the prin- 
ciple jor Which the goverument has always contended. 

The argument of the plaintiffs’ counsel, that “ power,” 
as used in the law, has rcference to the period of time 
which intervened between the date of the treaty of St. 
Ildefonso. and the Ovecupation of the disputed territory by 
the United States. cannot be adinitted. The government 
of the United States, as already stated, insisted on their 
right to the territory in dispute, and that the possession 
by Spain was wrongful. Such a construction would be, 
in effect, a concession by the United States, that her pre- 
tension to the territory in dispute, was unfounded. It 
would convict our government of the injustice of having 
taken advantage of the weakness of a foreign power, to 
take forcible possession of a territory to which it had no 
valid title. For, if “power,” in the manner it is em- 
ployed by Congress, Means (as We must understand it to 
mean.) lawful authority, it Would ueccessarily follow, that 
the claim of the United States, to the territory in dispute, 
was unfounded, as it is inconceivable that the Spanish 
governinent could have lawfal authority to grant land 
which belonged to the United States. <A construction 
which would lead to such consequences, it would not be 
respectful iu this court to make, without the clearest evi- 
dence that such was the iuteaution of Congress--(See the 
cases of Foster vs. Elam, 2 Peters, and Garcia vs. Lee, 12 
Peters.) 

Whatever. then may have been the meaning of Con- 
gress, by the use of the term “new grant,” in the act of 
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eighteen hundred ood teronty four, we cannot presume 
it was inteuded to give any sanction to grants emana- 
ting from the Spanish government, for lands within the 
disputed territory, after the first October, eighteen hun- 
dred, further than they had already been provided for by 
law. 

But it is said the government intended to be bountiful, 
and that its acts may be liberally construed—that the 
government cannot be suspected of wishing to drive a 
“Smithfield bargain.” In the adjustment of the Spanish 
land titles; the goveroineut has been influenced by a 
wisexand liberal poticy. Denying that the Spanish go- 
verniment had lawful authority to grant lands within the 
territory claimed by the United States, yet as Spain held 
possession of the country, all grants for a reasonable 
quantity of land to actual setilers, Were recognised and 
legitimated. But mere donations of the public domain, 
Withuut a consideration of a public or pecuniary nature, 
are not in accordance with our practice, or consonant to 
our instiyitioas, and therefore, cannot be presumed. Mo- 
Marchs may have favorites—Republics can have none. 
Upon this principle, our government has always acted, 
and it is preserved in the act of cighteen hundred and 


’ 


twenty-four. ‘The lotsof ground which Congress were 
disposing of, were not given capriciously, but apparently 
On the ground of the public benefit conferred by filling 
up the lots, and thus subjecting them to the purposes of 
man, and the uses of commerce. 

It is therefore our opinion, that the grant offered in 
evidence by the plaintiffs, is not embraced by the terms 
“new grant,” in the act of eighteen bundred and twenty- 


four, before referred to 
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The act of eighteen hundred and thirty-five, is in terms 
a mere confirmation, but it must operate as a grant of all 
the interest of the United States, in the land mentioned 
in the act at the date of the law, such being the evident 
intention of the Legislature. Out of abundant criterion, 
doubtless the act recites that it shall only operate as a re- 
linquishment of the title of the United States, and shall 
not interfere with or affect the claims of other persons. 
The question, then, is, had the United States previously 
parted with their title ?—and this leads to the examina- 
tion of the title of the defendant. 

The defendaut’s title consists of conveyances for the 
lot of land in dispute— 

1. From John Forbes & Co.. who held the lot on the 
west side of Water street, fronting the one in controver- 
sy, by a confirmed Spanish grant, dated in eighteen hun- 
dred and two; 

2. From Curtis Lewis, who entered upon the lot in 
dispute, and improved it by filling it up; 

3. From the mayor and aldermen of the corporation 
of Mobile. 

The title of the defendant, is also derived from the act 
of eighteen hundred and twenty-four, already cited. It 
cannot be concealed, that the meaning of the act is ex- 
ceedingly obscure, and that it is difficult to determine 
whether, under the 2d section of the law, the lots on the 
east side of Water street, were intended by Congress to 
be granted to the improver or occupant of the lot, or 
whether they were granted to the proprietors and occu- 
pants of the lots fronting them on the west side of Wa- 
ter street. But it is not necessary to determine the mean- 
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ing of the law, because the defendant can protect him- 
Self in this case, in any possible construction of the law. 
Through Lewis, he derives title from the improver and 
Occupant of the lot on the east side of Water street, and 
through John Forbes & Co., from the proprietor of the 
lot fronting it on the west side of Water street. The 
union of these two must, under any construction of the 
law, constitute a perfect title under the act of Congress, 
unless opposed by a valid Spanish grant for the same lot, 
in which attitude, the plaintiffs in error have not placed 
themselves. 

It is not, therefore, necessary to consider whether the 
charge of the court, that the proprietor of the lot on the 
west side of Water street, Was under the act, entitled to 
the lot fronting his lot on the east side of Water, whether 
such lot were improved by him, or by another, as the 
plaintiffs do not show on the record, that they have any 
interest in the decision of that question, and therefore, if 
the judgment of the court on that point were wrong, 
they cannot be prejudiced by the decision. 

No notice has been taken of the title of the defendant, 
derived from the corporation of Mobile, as it is not neces- 
sary to the decision of this case, and would lead to the 
discussion of matters which will be necessary to be deter- 
mined in other cases, now before the court. 

For the same reason, no notice has been taken of the 
argument, in relation to the rights of riparian proprietors, 
on a navigable stream. In this case, both parties claim 
under an act of Congress, and assert a grant for the lot 
in dispute, and neither are in a situation to contest the 
right of Congress to lezislate on the subject. Let the 
judgment of the court below be affirmed. 
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NOTE.—This case was carried by writ of error, to the Sn- 
preme court of the United States, by which the judgment was 
reversed, and the cause remanded. Justices THompson, Story, 
Batpwin and M’Lean, for reversal, and Barsour, Catron 
and Wayne, opposed. Chief Justice Taney, and Justice 
M’KIntey, absent. 

For the reasons of the reversal, see the case reported among 
the decisions of January Term, 1840.—|ReporTer. 
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TO THE PRINCIPAL MATTERS CONTALNED IN THIS VOLUME: 





ADMIRALTY, PROCEEDINGS AS IN. 

1. The statutes of this State authorise the prosecution ci- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Circuit and County courts,— 
admiralty cases as well as others.—Livingston et al: vs: 
Steant-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate 
remedy, as the claimant can thus suspend the execution 
of the decree, both as to himself and the stipulators.—~ 
ab. 

3. At common law, stipulators may not question the cor- 
rectness of a decree of condemnation.—b. 

4. And if stipulators alone appeal, they are confined to a 
review of the judgment, so far only as they are them- 
selves concerned.—ib. 

5. (The case of Richardson et al. vs. Cleaveland and Stug- 
gins, (5 Porter, 251,) reviewed and corrected.—ib. 

6. One who claims an interest in a ship, or other thing, 
which is the subject of a proceeding in rem, must put in 
his claim upon oath, averring, in positive terms, his pro- 
prietary interest: and an agent may be required to prove 
his authority, before he can be admitted to put in his 
claim.— Read, claimant, vs. Owen, Martin et al. 

. 7% Where this is not done, the adverse party may insist up- 
on a dismissal of the claim.—zb. 

8. And a claim thus admitted, may still be contested, by 
suitable exceptive allegations.—2. 

9. But where the claim is admitted, and pleadings to the 
merits are put in, it is a waiver of the preliminary en- 
quiry, and an admission that the party is rightfully in 
court.—7ib. 

10. Where several libellants have joined in their libel, be- 
cause of their common pursuit of the same ship—when 
their interests become severed by decrees, each decree 
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becomes distinct and independent, and as such, must be 
appealed from.—+b. 

11. A writ of error, which seeks to reverse several inde- 
pendent decrees, will be dismissed. 

12. And the same rule obtains when several claims are in- 
terposed.—b. 

13. Any person interested in a ship, or thing proceeded 
against in admiralty, may come within a year from the 
time of a decree rendered by default, and on giving se- 
curity and paying all the costs, and shewing a sufficient 
cause for his previous default, be admitted to defend.—7b. 

14. And it is the usual practice on defaults, before a sale is 

rmitted, to require security of the libellant, to answer 
or the sum received, to any person claiming a right, or 
presenting his interest within a year.—ib. 

15. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. Reed vs. 
Fawkes. 





AGENT. 

1. An agent, acting within the scope of his authority, binds 
his principal.— Fisher § Johnson vs. Campbell. 

2. The overseer of a plantation, as such, has no right to bind 
his employer, by the —- of articles which he may 
suppose necessary. Such authority is not necessary, to 
enable him to perform the duties incident to his station, 
and — he cannot be presumed to be invested with 
it.—ib. 

3. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—72b. 

4. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, on the same ‘ee 
that a father is liable to support his children.—2d. 

5. There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master,and thus bind the master con- 
trary to his wishes.—ib. 

6. The authority of an agent may be implied from his pre- 
vious employment in similar acts, and from subsequent 
acquiescence.—ib. 

7. An authority delegated to an agent, must be strictly pur- 
sued, in form as well as in substance.—2b. 

8. When a person deals with one who professes to be agent 
of another; the person contracting with him is bound to 
know the extent of his authority.—7b. 
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9. If one be held out to the world as the general agent of 
another, particular instructions not communicated, will 
not prevent the agent from binding his principal, even 
when he acts in disregard of such particular instruc- 
tions.—72b. 

10. A power given to an agent to sell a slave, implies a 
power to warrant the soundness of the slave-—Skinner 
vs. W. & R.Gunn. 

11. But a warranty given by the agent in his own name, 
will not bind the principal, unless it be recognised and 
adopted by him.—ib. , 

12. The mere addition of the words “ attorney for L. S.” to 
his signature, by the obligor of a deed, cannot control 
the deed, and vary the obligations entered into.—#b. 

13. Where plaintiff’s agent in attachment, declares on oath 
that defendant is indebted to plaintiff in a sum certain 
by note, and then sets out the note in hac verba—it is 
sufficient.—Alford vs. Johnson. 

14. The authority of the agent to execute a bond, must be 
questioned by plea to that effect, or it will be presumed 
by the court.—b. 

15 Where it is sought to bind a principal for acts perform- 
ed by an agent, acting without express authority, on the 
ground of a previous recognition of similar acts, it is 
necessary to shew, that the instrument in question, was 
taken on the faith of such previous recognition.—=S¢. 
John vs. Redmond. 

16. An attorney in fact, cannot bind his principal beyond 
the power delegated.—ib. 

17. A power of attorney may be acknowledged before a 

+ notary public, and when verified under his notarial seal, 
may be used in evidence.—+2b. 

18. An offer to sell property, not requiring an acceptance 
of the proposition to be accompanied with the pyrchase 
money, though made through an agent, may be re-called 
without notice being first given to the person to whom 
it was made; aliter, if the money is to be paid simulta- 
neously with the acceptance, unless the continuance of 
the offer was for a limited time, and the acceptance was 
not made until after the limitation expired.—Falls & 
Caldwell vs. Gaither. 

19. An authority to an agent, to sell and receive the money, 
does not authorise him to sell, without receiving the mo- 
ney.—b. 

20. Though, as a general rule, the testimony of a subscrib- 
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ing witness, where his attendance is practicable, is ne- 
cessary to prove the execution of a paper; yet, where 
the writing is executed by an agent, he is competent to 
prove it, even if the subscribing witness be within the 
reach of the process of the court.—ib. 


AMENDMENT. 

1. The clerical error of a ministerial officer of court may 
be amended, where there is sufficient data on which to 
predicate the amendment.—Ncales vs, Swan. 

2. A plaintiff in error can have no legal advantage from a 
mere clerical error, and its correction impairs no right 
which he can assert.—Evans vs. St. John. 

3, If a judgment be entered for too much, in consequence 
of a clerical error, it may, notwithstanding error 
brought, be amended in the court below, and the amend- 
ed judgment will be affirmed without damages, and at 
the costs of the defendant in error.—ib. 

4. Whether a defendant in error, by obtaining the amend- 
ment of a judgment pending the writ of error, has dis- 
charged the sureties in the writ of error bond,— Quere. 
—20. 

5. A clerical error in the proceedings, verdict or judgment, 
may be amended on motion, and this as well after error 
brought as before.— Moody vs, Keener. 

6. As to what constitutes sufficient evidence to authorise 
an amendment—Quere.—b. 

7. Where a judgment is rendered for more than the amount 
claimed in the record, the error may be corrected by 
motion to the court in which the judgment is rendered. 
—Dunn vs. Tillotson, 

8. Plaintiff in attachment must be required to perfect a de- 
fective bond, and decline doing so, before proceedings, 
will be quashed for such defect.—Alford vs. Johnson. 

9. Where an affidavit describes the plaintiff by the chris- 
tian name of “Abraham,” and in the bond and attach- 
ment he is called “Abram,” the bond and attachment 
may be amended, to conform to the affidavit.—b. 

10. A clerical mistake is always amendable.—Smyth vs. 
Strader, Perrine § Co. 


APPEAL. 
1. The statutes of this State authorise the prosecution ei- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Circuit and County courts,— 


163 


186 


187 


187 


252 


320 


320 


446 


2 


2 











INDEX. 


admiralty cases as well as others.— Livingston et al, vs, 
Steam-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate re- 
medy, as the claimant can thus suspend the execution of 
the decree, both as to himself and the stipulators.—ib, 

3. And if stipulators alone appeal, they are confined to a 
review of the judgment, so far only as they are them- 
selves concerned.—b. 

APPEARANCE. : 

1. Where defendant, after appearance, waives making a 
defence, he is precluded from objecting afterwards to 
the regularity of the proceedings, previous to such wai- 
ver.— Dunn vs. Tillotson. 

2. An inquisition of lunacy was found against Winston, and 
being made known to the court, his guardians were per- 
mitted to come in and defend. The inquisition being af- 
terwards set aside, and Winston restored to the manage- 
ment of his estate, the order appointing the guardians of 
the lunatic to defend, was discharged. Held, that as 
Winston afterwards appeared by attorney, no process 
was necessary to bring him into court, and that the irre- 
gularity, if any existed, was waived by his appearance. 
— Winston vs. Moffet. 


ASSAULT AND IMPRISONMENT. 

1. Mere suspicion, that a felony has been committed, will 
not justify an assault and imprisonment; though a well 
grounded belief, founded on pregnant circumstances, 
that a felony has been committed, will.—Findlay vs. 
Pruitt. 

2. And, in any event, violence cannot be used, unless the ar- 
rest is opposed by resistance.—b. 


ASSIGNMENT. 

1. Courts of law have for a long period taken notice of 
the assignment of choses in action, and afford them eve- 
ry protection not inconsistent with the principles and 
proceedings of tribunals acting according to the course 
of the common law.—Lamkin, adm’r, vs. Phillips. 

2. In these respects, they endeavor to apply, as far as may 
properly be done, the rules and doctrines recognised in 
courts of equity.—#b. 

3. Debts due to a firm, may be assigned to either of the 
partners; and a note given to the assignee, for the 


438 


11] 


11] 


272 


518 


98 


98 











34 INDEX. 


amount due by a debtor of the firm, extinguishes his 
debt due the firm—therefore,—v¢. 

4. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to “whom they had been as- 
signed—he extinguishes the debt before ‘due by him to 
the firm: and if garnishead, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner.—tb. 

5. And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 

arty or privy.—b. 

6. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviv ing 
partner; and if judgment be rendered against him, it 
may be successtully resisted by writ of error.—ib. 

7. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—tb. 





ASSIGNMENT, DEED OF. 

1. Where it is alleged that a fradulent intent is apparent on 
the face of a deed of assignment—the question of fraud, 
is a pure question of law.—Ashurst vs. Martin. 

2. A deed of assignment, purporting to be a conveyance of 
all the estate of the debtor, both real and personal, in 
trust, to pay creditors, which contains the following pro- 
visions, does not, on its face, shew an intent to delay, hin- 
der or defraud creditors: Ist. In the first place, to pay 
certain creditors described in a schedule marked A;— 
2d. To pay, part passu, such creditors described in sche- 
dule B, as shall, within a hundred and fifty days from the 
date of the deed, execute the same, and release and dis- 
charge the debtors from future liability ;—3d. To pay all 
debts not previously provided for, but that no debt shall 
be paid, unless the person entitled thereto, his agent, or 
some credible person, certify on oath, that the same is 
due, and founded on a lawful consideration;—4th. That 

the trustee shall not be responsible for the acts of his 

agents, nor be chargable for any moneys, except such as 
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shall be actually received by him;—5th. That the trus- 
tee shall sell the trust property, at such prices, and on 
such terms, as he may deem expedient.—7b. 

3. A provision in the deed of assignment, that the trustee 
shall be responsible only for his own defaults, must, on its 
face, be understood to import, that he shall not be liable 
for the acts of such agents, as are necessary to enable 
him to execute the trust, selected in good faith, with a 
due regard to their fitness, and with a proper supervision 
exercised over them.—zb. 

4, The time limited by the deed, within which the creditors 
may come in and assent to it, must neither be too long, 
and thereby improperly delay the creditors in the collec- 
tion of their debts,—nor so short, as not to afford time 
for examination, and therefore, be merely illusory. The 
period allowed for assenting to the deed, must be stipula- 
tedin good faith, and regulated by the situation of the 
creditors—and, in this case, held, that as the creditors 
were dispersed over a large space, one hundred and fifty 
days was a reasonable time, after notice of the deed. 


ATTACHMENT. , 


1. Where an affidavit in attachment states, that in conse- 
quence of the removal of the goods and effects of defen- 
dant, ordinary process cannot be served on him, and the 
writ alleges the same thing—the proceedings is not con- 
formable to the statute, and the defect reaching to the af- 
fidavit—cannot be amended.—Napper vs. Noland. 

2. Where the term of the court is limited to six days, judg- 
ment by default, for want of a plea taken at the return 
term of the writ, is irregular; and there is no distinction 
between attachments and ordinary actions, except in the 
case of non-resident defendants.—2b. 

3. Where plaintiff’s agent in attachment, declares on oath 
that defendant is indebted to plaintiff in a sum certain, b 
note, and then sets out the note in Aec verba—it is suf 

cient.—Alford vs. Johnson. 

4, Plaintiff in attachment must be required to perfect a de- 
fective bond, and decline doing so, before proceedings, 
will be quashed for such defect.—*b. 

5. The act which requires process issued from the clerk’s 
office of any court in this State, to be directed, “to any 
sheriff of the State of Alabama,” &c., does not embrace 
attachments issued by justices of the peace.—7b. 

6. Where an affidavit describes the plaintiff by the christian 
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436 INDEX, 
name of “Abraham,” and in the bond and attachment he 
is called “Abram,” the bond and attachment may be 
amended, to conform to the affidavit.—tb. 

7. An attachment will not be quashed for a defective bond, 

unless plaintiff decline on an opportunity afforded, to 

substitute one that is sufficient—<ewe § Weaver vs. 


Derrick. 


ATTORNEY, POWER or. 

1. A power of attorney may be acknowledged before a 
notary public, and w hen verified under his notarial seal, 
may be used in evidence.—S¢. John vs. Redmond. 


AUTHENTICATION. 


i. The act of Congress, of May, 1790, does not exclude . 


other modes of authenticating the acts of the Legisla- 
ture of a sister State. —Hanrick vs. Andrews. 

2. The statutes of New York, published under the public 
authorities of that State, are properly admitted in evi- 
dence in this State.—7b. 

8. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

4. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 


her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 


its exectution, in this State.—2d. 

5. And a copy of an original deed thus authenticated, the 
original being lost, w ill have the same effect, as the ori- 
ginal would have, if produced—both as to its contents, 
and the acknowledgment of its execution.—*b. 

6. The statute of this State, (Aik. Dig. 284,) authorises the 
Secretary of State to certify copies of the acts of the 
several States, on file in his office, and makes such certi- 
fied copies evidence.—b. 

7. And in such certificate, the part of an act relating to the 
subject in controversy, need only be set out: and 1 not the 
whole act.—2b. 


BANK. . 
1. The certificate of the President of the Bank, of the in- 


320 





428 


10 


10 


39 


39 


39 


39 








ql 











INDEX. 737 


debtedness of the defendant, is conclusive as to the right 
of the bank to sue, and prima facie evidence of the 
enuineness of the signature.—Roberts et al. vs. The 
tate Bank. $12 
2. Where the certificate of the President of the Bank con- 
tains no reference to the instrument sued on, other than 
its amount, it is insufficient to give the court jurisdiction, 
and too loose and indeterminate to be received.— ib. 312 
3.In a proceeding by notice from the Bank, the record 
must shew that the certificate of the President was re- 
ceived and acted on by the court below.—Bates vs. the 
Planters’ and Merchants’ Bank: of Mobile. 376 
4. The judgment on a Bank notice, must disclose, that the 
instrument sued on, was negotiable and payable at the 
Bank.—WSayre, Converse §- Co. vs. the Bank of Mobile. 423 
5. The Tombeckbee Bank is not authorised by its charter to 
discount a note, unless it be expressed on the face of the 
note, that the same shall be negotiable at said Bank. 
The United States vs. Fay. 465 
6. In a proceeding against defendants, on a notice from the 
bank, the judgment must shew that the court had juris- 
diction —Ford vs. T'he Bank of Mobile. 471 





BAIL. 

1. A person committed for felony, who shall not be tried at 
the next stated term of the court where the offence is 
cognizable, is entitled to be set at liberty on bail, unless it 
appear that the witnesses for the State could not be pro- 
duced, or that the defendant assented to the delay. —£z 
parte Wm. Simonton et al. 390 


BAILMENT. 

1. The question, whether the bailment of a sum of money, 
is of such a character, as will make the bailee responsible 
without a demand made, in consequence of the use of the 
money delivered. is a question of fact; and the evidence 
from which the tact is to be ascertained, is for the con- 
sideration of the jury.— Derrick vs. Baker, adm’r. 362, 


BASTARDY. 

1. A prosecution for bastardy may be compromised, and the 
compromise will be a sufficient consideration to sustain 
an action on a promissory note, and is governed by the 
same rules applicable to other cases of contract.—Ash- 
burne vs.Gihson’s adm’r. 549 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where a bill isdrawn in New York, payable in Alabama, 
which does not contemplate the payment of interest on 
its face—and interest is only to accrue in default of pay- 
ment at maturity—the interest will be regulated by the 
law of Alabama.—Hanrick vs. Andrews. 

2. But where aloan is made in New York, and the interest 
is there paid on it; anda bill is there drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—7. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 

arties.—26. 

4. It is incumbent on an endorser of negotiable paper, if he 
would prevent usury from being set up against him, to 
shew, that he became the innocent holder of the paper, 
for a valuable consideration, before its maturity.—ib. 

5. Where the drawer of a bill of exchange suffers judg- 
ment by default, there is no necessity for submitting the 
case to a jury to assess damages.— Randolph vs. Parish. 

6. The judgment is an admission, that the steps necessary 
to fix his liability, have all been taken, and that he is 
chargeable for, the amount of the bill.— 7. 

7. The holder of a bill of exchange, drawn and accepted by 
the same person, may treat the bill as a promissory note, 
and thus bring an action on it.—#2b. 

8. It is not necessary to constitute a bill, that there be three 
distinct parties ; a party may draw on himself, payable 
to his own order, and such a paper, when negotiated, 
will be a bill, in the hands of an iridorsee.—ib. 

9. Where a party draws a bill on himself, payable at the 
same place, he is liable for damages, if the bill be disho- 
nored.—ib. 

10. Where one gives a note, for a partnership demand, after 

dissolution, to the administrator of a deceased partner, 

who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
the firm: and if garnisheed, as a debtor of the surviving 

rtner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner-Lamkin, ad. vs Phillips 
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11. And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 
party or privy.—b. 

12. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successfully resisted by writ of error.—ib. 

13. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—ib. 

14. The omission to set forth in a declaration, the manner 
of payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract—-W’ Rae vs. Raser, 

15. The terms “‘/or value received,” “or order,” or even the 
insertion of a specific consideration, do not at all enter 
into the legal meaning or effect of a promissory note.— 
ib. 

16. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there being no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—7b. 

17. Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—?b. 

18. A protest is necessary upon the non-acceptance of a fo- 
reign bill of exchange, and is the only evidence that can 
be received of the fact.—Cudllum'vs. Casey §* Co. 

19. An averment, that the bill was presented to the draw- 
ee,and acceptance demanded, but that drawee refused 
to accept the same, of which defendant had notice—is a 
sufficient averment.—b. 

20. An allegation, that demand of payment was made and 
refused, at the place of business of the payer, is suffi- 
cient.—ib. 

21. In an action against the indorser of a bill of exchange, 

where the indorsement was made in this State—the law 

of this State must govern as to the rate of damages.—ib. 
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22. And, in such an action, on judgment by default, nz di- 
cit, or non sum informatus, the clerk may compute the 
interest without the intervention of a jury.—?A. 

23. Where A receives the note of a third person, as collat- 
eral security for a debt due from B, and fails to collect 
the note, he may recover against B, on the original debt. 
—Abercrombie vs. Mosely. 

24. But the parties may stipulate, that the note shall be ta- 
ken as payment of the debt, and when this is expressly 
» some on, the original liability is completely discharg- 

ed,—b, 

25. Where one gets possession of the property of another, 
by falsely and fraudulently representing to him, that a 
promissory note given in exchange for the property was 
good, and would be paid; when the holder knew it was 
worthless, he is not entitled to notice of non-payment.— 
Alexander vs. Dennis. 

26. Where one sells property for paper which is represent- 
ed to be good, but which is worthless, and known to be 
so by the holder: the injured party may treat the con- 
tract as a nullity, and bring trover for the property, or 
an action of deceit—when the measure of damages will 
be the injury sustained in consequence of the fraud.—ib. 

27. The necessity of notice to the ussignor, of the non-pay- 
ment of an assigned promissory note, only arises from 
contract, expressed or implied.—76. 

28, The holder of a bill of exchange, 1s unly bound to pre- 
sent the bill at the place designated for payment, and if 
refused, his right of action against the drawer is com- 
plete, when the bill is protested and notice duly given.— 
Evans vs. St John 

29. It is immaterial to the defence, whether a bill is made 
for the benefit of the acceptor or maker, or by which of 
them the funds are used:—So, also, the omission of a 
personal demand of the acceptor.—2b, 

30. In an action by the endorsee of a note, against the en- 
dorser, the maker is a competent witness, as his interest 
is balanced.—Griffing vs. Harris, 

B1. The admission of indebtedness, made by the subscriber 
of a promissory note, is prima facie only, and does not 
extend to the endorser—the endorsement is a post fac- 
tum act.—ib. 

$2. In an action against the maker of a bill of exchange, 

an averment of notice of the demand of payment, and 

its refusal and protest, may be supported by evidence 
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shewing a want of funds ‘n the hands of the acceptors. 
— Shirley, vs. Fellows, Wadsworth §* Co. 

33. But where a bill is drawn by defendant, for the accom- 
modation of the acceptors, within the knowledge of the 
payees,—the want of funds in the hands of the accept- 
ors, belonging to the drawer, will not excuse the omis- 
sion of notice of non-payment end protest.—?d. 

34. A demurrer is righttully sustained to a plea, that plain- 
tiff is not the owner of a note sued on, if such plea be 
not verified by the aflidavit of detendant.—Jennings vs. 
Cummings §* Mason. : 

35. Where a notary certified in a protest, as follows: “noti- 
ces of protest given to the drawer and two first endor- 
sers same day’—it was intended, that the notice was in 
writing, and given personally.— Roberts et al. vs. The 
State Bank. 

36. In an action between the endorsee ofa draft or order, 
dishonored for non-acceptance, and the maker—a writ- 
ten admission of the payee, discharging the liability of 
the maker, is inadmissible in evidence.—Carmichael vs. 
Brooks. 

37. The endorser ofa written instrument, is a good witness, 
in an action between the endorsee and maker, where suit 
is not brought against the maker, at the first court after 
the assignment. — Todd §> Lacy vs. Hardy et al. 

38. Where the payee of a promissory note makes an en- 
dorsement in full, purporting to transfer the interest 
therein to athird person, and afterwards comes to the 
possession of the note, it is competent for him to main- 
tain an action thereon, without producing extrinsic proof 
of ownership.—Earbee vs. Wolfe §* Clarke. 

39. Under the plea of the general issue, in assumpsit on a 
note,—a defence ofa breach of warranty of the property 
for which the note was given, is allowable. on 
vs. Windham. 

40. And in a subsequent action on the case, brought to re- 
cover for the breach of warranty,—a special plea, that 
the same matters had been enquired into, in the defence 
to the note, and judgment rendered which remained un- 
reversed, is good.—2b. 

41.On a plea of non est factum by a defendant, sued as 
the endorser of a promissory note, other proof is requir- 
ed to charge defendant, than his admission of the factum 
of his signature as joint maker.—Adams vs. Moore. 

2. The maker of a note is a good witness, in anaction by 
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the endorsec against an endorser, to shew that defendant 
is not liable.—7d. 

43. Where plaintiff puts defendant in possession of a draft 
for money, to secure him as endorser on a note, and plain- 
tiffafterwards pays the note and releases the liability of 
defendant as endorser—defendant is not liable to plain- 
tiff in an action for money, unless the actual receipt of 
money on the drait, or its equivalent, is shewn.— Owen’s 
adm’rs vs. Ashlock. 

44. Inan action by the endorsee of a promissory note, a- 
gainst the maker, an objection, that the declaration omits 
to set out the name of one of the endorsers, is not availa- 
ble after verdict.—Strader, Perrine § Co. vs. Alexan- 
der et al. 

45. But where an endorsement is alleged, and the note 
does not carrespond with the allegation, it will be reject- 
ed.—ib. 

46. The assignee ofa note drawn by a firm, payable to one 
of its members, and assigned by him, may maintain ac- 
tion against the firm.— Smyth vs. Strader, Perrine &§ 
Co. 

47. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W. & D, 
partners, &c.—is bad on demurrer— Von Pheel §* Me- 
Gill vs. Connally § Anderson. 

48. If the acceptor of a bill of exchange put it in circulation, 
he admits it to be a subsisting bill, and cannot be allow- 
ed, when sued on it, to allege that it was before that time 
paid.—Hinton vs. The Bank of Columbus. 

49. The Tombeckbee Bank is not authorized by its charter 
to discount a note, unless it be expressed on the face of 
the note, that the same shall be negotiable at said bank. 
—The United States vs. Fay. 

50. Where several notes are given to a plaintiff, for a consi- 
deration which, with the assent of the defendant, fails in 
part, the failure cannot be set up against all the notes— 
plaintiff may recover on the first note sued on, the a- 
mount due him for past performance.—Hansford & 
Sandford vs. Mills. 

51. Where property was conveyed by deed of trust, 
to secure the payment of notes falling due at three, 
six,nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 

first falling due, were entitled to a preference ; and this 
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right attached to them in the hands of an assignee.—Me- 
ay vs. Bloodgood. 

52. A prosucution for bastardy may be compromised, and 
the compromise will be a sufficient consideration to sus- 
tain an action on a promissory note, and is governed by 
the same rules applicable to other cases of contract.— 
Ashburne vs. Géhson’s adm’r. 


BOND. 

1, Where the surety to a bond gave averbal notice to the 
payee, after maturity, to sue the principal, who declined 
doing so, until the principal became insolvent—it was 
held, that the surety was discharged from his liability. — 
Strader vs. Houghton. 

2. Anattachment will not be quashed for a defective bond, 
unless plaintiff decline on an opportunity afforded, to sub- 
stitute one that is sufficient —Lowe § Weaver vs. Der- 
rick. 


BOOKS OF ACCOUNT, ENTRIES IN. 
1, Entries made in a merchant’s books, in the hand writing 
of a deceased clerk, may be proved by a witness ac- 
quainted with his, writing.—Clemens vs. Patton, Done- 


gan & Co. 


CHANCERY. 

1. Where a mortgage is given, to secure the payment of 
four several promissory notes, and a bill of foreclosure 
is filed by the mortgagee, which states that the three 
notes last due remain unpaid, and no mention is further 
made of the note which arrived first at maturity—Chan- 
cery will infer that it was paid before the filing of the 
bill. —Levert et al. vs. Redwood- 

2. If otherwise, and the note belongs to some other person 
than the complainant, at the time of filing the bill, and 
such a circumstance is esteemed important to the de- 
fendant; it is his duty to present the matter, in his an- 
swer ;—such an allegation in the complainant’s bill, is 
wholly unnecessary.—?. 

3. And where one of the notes is not due at the hearing of 

the case, and the bill is taken pro confesso, Chancery 

will order so much of the mortgaged premises to be 
sold, as will be sufficient to pay off the notes that are 
past due, together with the interest and costs; and the 
decree will stand as security for payment of the amount 
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not yet due, with leave to the mortgagee, to obtain an 
order for the sale of the mortgaged premises, when the 
remaining note reaches maturity.—?6. 

4. The practice of the court of Chancery in this State, pre- 
scribes no particular form of subpena ad responden- 
dum; it is sufficient, if the party on whom it is served, 
is informed by it, that a suit is instituted against him, and 
that a copy of the bill exhibited, is furnished to him at 
the time of the service.—?b. 

5. Where a decree is made, more than thirty days after ser- 
vice of the subpoena, with a copy of the bill, on the de- 
fendant; there is no error, so far as reference is had to 
the time of making the decree.—tb. 

6. Courts of Chancery possess the power to examine wit- 
nesses, viva voce, tor the purpose of proving witten in- 
struments, and the Chancellor may state what the evi- 
dence of the witnesses so examined, is.—*h. 

7. Such written: instruments need not be set out in the re- 
cord and decree in hee verha.—th 

8. It seems, that the same degree of proof is not required 
to support a decree pro confesso, as in other cases.— ib. 

9. A reference to the master will not authorise a report by 
him more extensive than the allegations and proofs war- 
rant; and a report which is erroneous on its face, may 
be inquired into, without any exception taken.—+b. 

10. Where the evidence, which is relied on to support the 
allegations of a bill, is all written, and a decree can be 
rendered on its production, without difficulty—refer- 
ence to the master is unnecessary.—?b. 

11. A writ of error will not lie to reverse an order dissolv- 
ing an injunction—the remedy provided by law being 
an appeal from the order of dissolution—Miller vs. 
Goffe et al. 

12. Where a party obtains an injunction from chancery, to 
restrain the sheriff from paying over moneys in viola- 
tion of his (the sheriff’s) agreement,—the party obtain- 
ing the injunction is not required, as a condition prece- 
dent, to release errors at law, in the judgment under 
which the moneys were paid.— Bates vs. The Planters 
§* Merchants’ Bank of Mobile. 

13. The lands of an adult cannot be sold by a decree of 
the chancellor, to make partition, without his consent— 
the proper mode of proceeding is, after partition made, 
to direct each party to convey to the other.—Deloney 
etal. vs. Walker et, al. 
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14, Quere—W hether publication, under our chancery prac- 
tice, is necessary, where non-resident defendants are ins 
fants.—Heirs of Dunning et al. vs. Stanton et al. 

15. Anorder in chancery, made at .the second term ‘after 
the-filing of the bill, reciting that publication was duly 
made, of an order of the previous term, requiring non-res- 
ident infant defendants to appear, answer, &c.—appoint- 
ing a guardian, ad litem, taking the bill pro confesso, and 
referring it to the master to take and report an account 
to the same term,—was held to be irregular.—b. 

16; And adecree, rendered at the same term, confirming 
a report of the master, (made in obedience to such or- 
der,) and directing a sale of mortgaged property, ‘with- 
out an answer or proof by the guardian, is erroneous. 
because the infant defendants are denied the benefit of a 
full defence.—zb. 

17. A plaintiffin equity, must recover upon the strength of 
his own title, and not upon the weakness of that of de- 
fendant.— Joaquim Antones et al., Trustees of the 
Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 

18. A deed, conveying lots of land in the city of Mobile, du- 

- ring the period the Spanish government was entitled to, 
and exercised dominion over it,—*to His Catholic Mas 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for-the officiating priest,” 
where the purchase.money was paid from the Royal 
‘Chesis;—does not constitute His Catholic Majesty a-trus- 
tee for the church, or transfer to *t, in equity, a title 
the lots.—tb.. 

19. A father devised and bequeathed to his children, (being 


745 


513 


513 


513 


527 


527 


a daughter and two sons, then infants of tender years,) a — 


large real and personal estate, to be equally divided be- 
tween them. The share of the daughter was to be as- 
signed her, if she desired i, when she married ‘or attain- 
ed her majority. The daughter married, and died about 
three months thereafter, neither herself or-husband hav- 
ing, during the coverture, asked or desired a division of 
the estate; but the executors still continued to hold the 
same under the will. On a bill filed by the husband, to 
obtain the wife’s interestin her father’s estate, it was held 
that he was not entitled to recover; because the wife’s 
share had not been reduced into possession during her 
life.— Bibb vs. McKinley, Hopkins, and The Heirs of 
Henry Chambers, decd. 
oP 91 
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20. The plaintiff also sought to recover by his bill, a female 
slave and her children, alleged to have been given tohis 
wife by her grandfather, and delivered to the testator, 
as her father and guardian by nature; which. slaves came 
to the possession of, and were still retained by the exec- 
utors. Held, that from the plaintiff’s own showing, his 
remedy was complete at law, if he was entitled to the 
slaves, and equity would not relieve him.—ib. 636 

21. A defendant, whose demnrrer has been overruled, and 
to whom time has been given to answer, may demur 
again, without leave being specially granted, plaintiffs 
having, in the mean time, amended their bill, by conjoin- 
ing another person as complainant.—Moore et al. vs. 
Armstrong et al. 697 

‘22. It'is available on demurrer, that a party has been join- 
ed as plaintiff, who has no interest in the matters stated 
in the bill.—+. 697 

23. An administrator and his sureties may be joined, or if 
the administrator dies, leaving no property, or having no 
personal representative within the tate, his sureties 
may be sued alone, in equity, before a liability has been 
fixed upon their principal, by suit; and where it be- 
comes necessary to proceed in equity, for the recovery 
of a debt, legacy, or distributive share, all the obligors 
in the administration bond, should be made parties.—ib. 697 


CHARACTER. 

1. Where a defendant is improperly permitted to assail the 
character of plaintiff, there is no error in permitting 
plaintiff.to countervail it by evidence of good character. 
—Findlay vs. Pruitt. 195 

2. A witness, whose credibility is impeached, is sufficiently 
sustained by proof that “his general charactér was 

and that he was entitled to full credit on his oath.” 
cCutchen’s admr’s. vs. McCutchen. 650 


CHOSE IN ACTION. 
1. Courts of law have for a long period taken notice of 

the assignment of choses in action, and afford them eve- 

ry protection not inconsistent with the principles and 

proceedings of tribunals acting according to the course 

of the common law.—Lamkin, adm’r, vs. Phillips. 98 
2, In these respects, they endeavor to apply, as far as may 
properly be done, the rules and doctrines recognised in 
courts of equity.—ib. 98 














COMITY OF NATIONS. 
1, It is the comity of nations, and not the comity of courts, 
that authorises the administratiom of foreign laws within 
the limits of a State: and where they are not repugnant 
to local policy, or prejudicial to local interests,—the 
courts can exercise no discretion on the subject.—Han- 
rick vs. Andrews. 9 


COMMISSION TO TAKE TESTIMONY. 
1. Commissioners appointed to take the testimony of an ab- 
sent witness, act under the authority of the court, and 
are invested with power to administerthe necessary oath, 
and their certificate that such oath has been admuinister- 
ed, is prima facie evidence of the fact, and must be con- 
clusive ; unless it be shewn that they have disregarded 
their duties, or violated the trust reposed in them.— UI- 
mer vs. Austill. 157 
2.The action of the commissioners, to be effectual as an 
execution of delegated authority, must be within the pe- 
riod designated in the notice given under the directions 
of the clerk.—+d. 157 
3. The party praying the commission, must give notice to 
the adverse party, of the time and place ordered by the 
court, judge, justice or clerk, when and where the com- 
mission is to be executed.—+b. 157 
4. The party wishing to take the deposition, cannot extend 
the time to more than one day: but if the commission- 
ers are unable to conclude the examination, they may 


continue it from day to day.—ib. 157 
5. Where a day is fixed for taking a deposition, the oppo- 
site party need attend only on that day.—ib. 157 


6. The acknowledgment of service of the notice of the ex- 
amination of the witness, imposes no obligation on the 
adverse party, which would not arise from its execution 
by an authorized officer. 157 


CONSTRUCTION. 
1. Where a law is plain and unambiguous, whether expres- 
sed in general or limited terms, there is no room left for 
construction, and a resort to intrinsic facts is not per- 
mitted, to ascertain its meaning.—Bartlett § Waring 
vs. Morris. 266 
2. The title of a statute may explain what is doubtful, but 


it cannot control what is contained in the body of the act. 
—1b, 266 
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3. The rules of interpretation which apply to private sta- 
tutes, do not differ from those applicable to public and 

eneral statutes.—ib. 

4. The word may, when used in a statute, means must or 
shall, in those cases where the public interest and rights 
are concerned, and where the public or third persons 
have a claim dejure, that the power designated should be 
exercised, Ex Parte, tVilliam Simonton et al. 

5. The terms “ new grant,” in the act of Congress of the 
26th May, 1824, entitled “an act granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city,” (1 vol. Land Laws, 398, 
ed. of 1838,) will not embrace a grant of land made by 
the Spanish Commandant of Mobile, in 1809.— The Heirs 
of Pollard vs. Kibbe. 


CONTRACT. 

1. A defence of usury, as it avoids a contract, is allowable 
under the plea of non-assumpsit.—Hanrick vs. An- 
drews. 

2. The intercourse of mankind requires, that the acts of 
parties, valid where done, should be recognized in other 
countries, provided they be not contrary to good mor- 
als, and the policy of the State.—#b. 

8. Personal contracts are to have the same validity, inter- 
ae and effect, in every other country, which they 

ve in the country where they are matie, or are to be 

rformed: and parties are presumed to be conversant 
of the laws of the country, in reference to which they 
contract.—+b. 

4. Contracts are to be construed or interpreted according 
to the laws of the place where they are made—unless 
they are entered into witha view to the laws of someo- 
ther State.—ib. 

5. Where parties enter into a contract, withont any stipu- 
lation for interast, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction—in which case, the 
law of the place of payment will govern.—ib. 

6. Where a bill isdrawn in New York, payable in Alabama, 

which does not contemplate the payment of interest on 

its face—and interest is only to accrue in default of pay- 
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ment at maturity—the interest will be regulated by the 
law of Alabama.—+b. 

7. But where a loan is made in New York, and the interest 
is there paid on it; anda bill is here drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the eriterion by which it 
is to be determined whether the contract is usurious. —2b. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 

arties.—ib. 

9. It is incumbent on an endorser of negotiable paper, if he 
would prevent usury from being set up against him, to 
shew, that he became the innocent holder of the paper, 
for a valuable consideration, before its maturity.—ib. 

10. The court will not infer from the words “pre-emption 
and floats,” in a contract, that they refer to a pre-emp- 
tion right under the acts of Congress; and that the con- 
tract.is void, by reason of an inhibition of sale contained 
in those acts—Madduz vs. Brown. 

11. The omission to set forth in a declaration, the manner 
of payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract—M’ Rae vs. Raser. 

12. The terms “‘for value received,” “or order,” or even the 
insertion of a specific consideration, do not at all enter 
into the legal meaning or effect of a promissory note.— 





13. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there being no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

14. Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—7b. 

15. The act of eighteen hundred and seven, (Aik. Dig. 
209,) inhibits all contracts, the object of which is to se- 
cure the payment of money or other thing, lost upon a 
horse race, or other description of gaming.—- Wood vs. 

Duncan. 


749 


10 


10 


10 


10 


118 


122 


122 


122 


122 


227 


a way 
wae = 


750 INDEX. 


16. The maxim, in pari delicto potior est conditio possiden- 

tis, does not avail one who is no party to the transac- 

tion, in which the fault is alleged.—+b. 227 
17. Money deposited as a wager, while in the hands of the 

stake-holder—either before or after the happening of 

the event upon which the forfeiture depends—is in tran- 

sifu; and may be arrested by the bailor.—b. 227 
18. The shipper of cotton, cannot recover for its loss, of all 

the owners of a boat carrying goods, &c. for hire, 

where he makes a special contract with some of 

the joint owners, (without the knowledge of the others,) 

by which the freight, is to go in extinguishment of a de- 

mand of a shipper, against the owners, with whom the 

contract was made.—Jones et al. vs. Sims §* Scott. 236 
19. It is sufficient, in a declaration, to allege, that the con- 

sideration of a contract to deliver property, arises from 

defendant's acknowledgment of the receipt of money.— 

Barnett vs. Gholson. 381 
20. The Circuit Court has cognizance of all breaches of 

contract, sounding in damages merely.—Cavender vs. 

Funderberg. 460 
21. If a contract does not in terms, or by necessary impli- 

cation, furnish a rule by which the damages for its 

breach can be computed, it is a case sounding in dama- 

ges merely, and the jurisdiction of a justice of the paace 

Is ousted.—ib. 460 
22. An offer to sell property, not requiring an acceptance 

of the proposition to be aecompanied with the purchase 

money, though made through an agent, may be re-called 

without notice being first given to the person to whom 

it was made; aliter, if the money is to be paid simulta- 

neously with the acceptance, unless the continuance of 

the offer was for a limited time, and the acceptance was 

not made until after the limitation expired—Falls & 

Caldwell vs. Gaither. 605 
23. An offer to sell, which requires the payment of the mo- 

ney, as the condition of acceptance, can only be met by 

the payment of the money.—tb. 605 
24. The period during which an offer to sell remains open 

to acceptance, depends upon the terms in which it was 

made, and other attendant circumstances.—+. 605 
25. An authority to an agent, to sell and receive the money, 

does not authorise him to sell, without receiving the mo- 

ney.—ib. 605 
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26. It is essential to a contract of sale, that there should be 
a concurrence of the minds of the vendor and vendee, 
though that concurrence need not take place at the same 
instant of time.—1. 

27. Where defendant contracts to sell his crop of cotton to 
plaintiff, and money is advanced by plaintiff, on the 
faith of the contract, and but a part of the cotton is de- 
livered,—defendant is liable on the common money 
counts, for the amount received by him, beyond the va- 
lue of the cotton delivered. And to sustain the action, 
it is not necessary that the plaintiff should show ¢he re- 
turn, or an offer to return the cotton received—its value 
will go to lesson the recovery against the defendant— 
Arthur vs. Saunders, §c. 


COSTS. 

1. A plaintiff, who fails in the successful prosecution of his 
suit, is liable, under the statute, to a judgment for costs. 
——-Townson vs. Moore. 


COURT, CHARGE OF. 

1. Where facts are not controverted, it is proper that the 
court charge directly upon them, and give the law of 
the case applicable to the facts, without doubt and with- 
out hypothesis.—Swift vs. Fitzhugh. 

2. It seems, that where any material part ofa charge asked 
for, is abstract, or not warranted by the evidence—the 
court will reject it altogether.—+b. 

3. A judgment will not be reversed for a misdirection by 
the judge to the jury, if it appear that the party com- 

laining could not have been injured by the error.—The 
ayor vs. Emanuel & Gaines. 


COURT, TERM OF. 
1. Where the term of the court is limited to six days, judg- 
ment by default, for want of a plea taken at the return 
term of the writ, is irregular; and there is no distinction 
between attachments and ordinary actions, except in the 
case of non-resident defendants.—Napper vs. Noland. 
2. But where the court is authorised to continue its session 
until the business before it shall be disposed of: and 
where from the record, it does not appear but that the 
court did business after the first week—the judgment 
will be regular.—#b- 
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CRIMINAL LAW. 


1. In criminal, as well as civil cases, witnesses are disqual- 
ified, who have a direct interest in the event of a case. 


— The State vs. Truss. 


2. But the expectation of a benefit, not necessarily and le- 
gally flowing from the event of the proceeding, does not 


render the witness incompetent; Thus,—éb. 


3. The prosecutor, whose property has been injured, is a 
competent witness in an indictment for malicious mis- 


chief.—+b. 


4. Mere suspicion, that a felony has been committed, will 


not justify an assault and imprisonment; though a well 


grounded belief, founded on pregnant circumstances, 
that a felony has been committed, will.—Findlay vs. 


Pruitt. 
§. And, in any event, violence cannot be used, unless the ar- 
rest is opposed by resistance.—ib. 


6. Where a statute introduces a new offetice, and prescribes 


its constituents, without reference to any thing else,——an 
indictment founded upon it will be sufficient, if it de- 
scribe the offence in the terms of the act.— The State vs. 
Duncan. 

7. The words “charged with a capital offence,” in the sta- 
tute, (Aik. Dig. 124, sec. 63,) must be understood to mean 
a charge made in legal form.—tb. 

8, An indictment for trading with a slave, which states that 

oods were bought from or sold to the slave, “without 
the consent of the owner or overseer of the slave”—is 
sufficient— The State vs. Saunders. 

9. Enquiries into the genuineness of the records of the court 
cannot be allowed, in a criminal case, after the jury are 
empannelled.— The State vs. Matthews. 

10. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible, on a suitable issue 
joined raising the question.—+b. 

11. A person committed for felony, who shall not be tried at 
the next stated term of the court where the offence is 
cognizable, is entitled to be set at liberty on bail, unless it 
appear that the witnesses for the State could not be pro- 
duced, or that the defendant assented to the delay.— Ez 

arte Wm. Simonton et al. 

12. In an indictment for trading with a slave, the averment 

that-it was without the consent of the master or owner, 

need not be proved.— The State vs. Gaus. 
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DAMAGES. 

1. Where the drawer of a bill of exchange suffers judg- 
ment by default, there is no necessity for submitting the 
case to a jury to assess damages,— Randolph vs. Parish. 

2. The judgment is an admission, that the steps necessary 
to fix his liability, have all been taken, and that he is 
chargeable for the amount of the bill.—+. 

3. Where a party draws.a bill on himself, payable at the 
same place, he is liable for damages, if the bill be disho- 
nored.—26. 

4. The seller of property may resort to his action against 
the purchaser, for the recovery of such damage as he 
shall sustain, for the failure of the latter to complete his 

urchase.— West vs. Cunningham. 

5. In such case, the recovery must be graduated, by the in- 
jury which the seller sustains.—+b. 

6. Ifthe purchaser refuses to comply with his-contract, the 
seller need not continue ready to deliver the article; he 
may sell it, and sue immediately, for the damages he has 
sustained,—but a re-sale is not necessary to fix the liabil- 
ity of the purchaser.—b. 

7. The amount yielded at the resale, is not conclusive to 
shew the extent of this liability.—ib. 

8. In an action against the indorser of a bill of exchange, 
where the indorsement was made inthis State—the law 
of this State must govern as to the rate of damages.— 
Cullum vs. Casey §* Co. 

9. And, in such an action, on judgment by default, nil di- 
cit, or non sum informatus, the clerk may compute the 
interest without the intervention of a jury.—#b. 

10. The court may treat an evasive written answer as a 
nullity, and enter interlocutory judgment; and, in such 
case, there is no necessity for plaintiff to file exceptions 
to the answer.—Scales vs. Swan. 

11. Where judgment nist is properly entered—the right to 
enter final judgment on the return of sctre factas, follows 
as a necessary consequence.—b. 

12. The Circuit Court has cognizance of all breaches of 
contract, sounding in damages merely.—Cavender vs. 
Funderberg. . 

13. If a contract does not in terms, or by necessary impli- 
cation, furnish a rule by which the damages for its 
breach can be computed, it is a case sounding in'dama- 
ges merely, and the jurisdiction of a justice of the paace 
is ousted.—7b. 
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DEATH OF PARTY TO SUIT. 

1. The death of a plaintiff may be suggested, and his ad- 
ministrator made a party to the suit, whilst the trial is 
bt. seam —RHatch vs. Cook, adm’r. 

here a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien continuance.—ib. 

3. But when, the death of either of the suitors is suggested 
by those who have represented him in the cause, the 
court must ascertain the fact in some other manner than 
by plea.—ib. 

4. Proceeding to judgment when either party is dead, more 
especially when. defendant is so,is an irregularity for 
which judgment may be avoided.—ib. 

5. The usual practice is, that when the representative of a 


deceased plaintiff produces his letters testamentary or of 


administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or 
laintiff brings him into court by scire factas.—b. 
6. Where the deathis denied, it is proper that the fact 
should be shewn by aflidavit.—#b. 


DEDICATION. 

1.A deed, conveying lots of land in the city of Mobile, du- 
ring the period the Spanish government was entitled to, 
and exercised dominion over it,—“to His Catholic Ma- 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for the officiating priest,” 
where the purchase money was paid from the Royal 
Chests,—does not constitute His Catholic Majesty a trus- 
tee for the church, or transfer to *¢, in equity, a title to 
the lots. —Joaquim Antones et al, Trustees of the 
Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 

2. Itis a well established principle, both in the civil and 
common law, that property may be dedicated to public 
or religious uses,—and the dedication may be sustained 
though there is no certain guarantee,—it may exist in 
the public, and be limited only by the wants of the com- 
munity at large.—«b. 

3. So, the dedication of property may be for a limited peri- 
od, or during the pleasure of the party dedicating it. 
And it here clearly appears, that it was during the sove- 
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reign pleasure of the King of Spain, that the lots in ques- 
tion were held for religious purposes.—éb. 


DEED. 

1. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

2. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State. — ib. 

3. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents, 
and the acknowledgment of its execution——*h. 

4. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent ina commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 
peared, never reached Mobile—is considered sufficientto 
establish the former existence of the deed, and its loss. 
—ib. 

5. The correspondence between D and the witness, is equi- 
valent to a demand of the instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—2b. 

6. The statute of eighteen hundred and twenty-four, (Aik. 
Dig. 207,) does not require proof of the execution of a 
deed, executed in another State, as a condition of its re- 
gistration. The act presumes this to have been done in 
the county where the deed was executed :—and requires 
it to be recorded in the county to which the property co- 
vered by it is removed, for the purpose of giving notice 
ofthe incumbrance.—ib. 

7. A post-nuptial settlement, made in pursnance of an ante- 
nuptial agreement, is not within the letter or spirit of 
the terms “deed of trust, mortgage, or other legal incum- 
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brance,” as used in the act of eighteen hundred and twen- 
ty-four.—b. 

8. And the act does not require such an instrument to be re- 
corded.—b. 

9. A witness, who has executed a deed, renouncing title to 
property, the validity of which he denies, is competent 
to prove its execution, although he may since have made 
a contract disposing of the property, to one of the par- 
ties to the action.—2b. 

10. It appears, that the objection, that a witness cannot be 
allowed to impeach an instrument of writing’signed by 
himself—is confined to the interest of the witness, in the 
event of the cause.—+b. 

11. If adeed be obtained by duress, or by false and fraudu- 
lent practices—-it has no legal existence: but where one 
signs a marriage settlement, the contents of which he 
does not know, or seek to know—it is equivalent to giv- 

the grantee a carte blanche, as to its wate 

12, The mere addition of the words “ attorney for L. 8S.” to 
his signature, by the obligor of a deed, cannot control 


the deed, and vary the obligations entered into.—Skuw-. 


ner vs. Gunn's. 

13. The proceeds of the sale of property, conveyed by deed 
. of trust, must be applied as provided for in the deed.— 
Mc Vay vs. Bloodgood. 

14.Where property was conveyed by deed of trust, 
to secure the payment of notes falling due at three, 
six, nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a preference ; and this 
right attached to them in the hands of an assignee.—b. 

15. An unconditional grant of personal property, is perfect- 
ed by the delivery of the deed to a third person, for the 
use of the grantee, though the possession may remain in 
the grantor.—McCutchen’s adm’rs. vs. McCutchen. 

16. Such a deed cannot be revoked by the granter after de- 
livery, as the deed vests the title tothe property, and the 
R ht of possession in the grantee.—ib. 

he intention of the granter in making the deed, when 
"eed from the deed alone, is for the court to de- 
termine, and not the jury.—b. 

18. As between the donor, and those claiming under him 
and the donee, a gift of personal property by deed, is 

valid, though possession remain with the grantee.—4b. 
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DEFAULT, JUDGMENT BY. 

1. Judgment by default, where no declaration appears of 
record, is reversable on error.—Napper vs, Noland. 

2. Where the term of the court is limited to six days, judg- 
ment by default, for want of a plea taken at the return 
term of the writ, is irregular; and there is no distinction 
between attachments and ordinary actions, except in the 
case of non-resident defendants.—Napper vs. Noland. 

3. But where the court is authorised to continue its session 
until the business before it shall be disposed of: and 
where from the record, it does not appear but that the 
court did business after the first week—the judgment 
will be regular.—ib. 

4. A judgment by default, rendered on the fourth day of 
the term to which the writ is returnable, is illegally ren- 
dered.—Pruitt vs. Clack. 

5. An omission to file a declaration, will be fatal on error, 
notwithstanding defendant may have appeared to the 
action, and suffered judgment by default.—Price e¢ al. 
vs. Chevers. 





DEMAND. 

1. Anaverment in a declaration on a note payable in bank, 
that the same was presented at the bank, when due, is a 
sufficient allegation of a demand of payment.—Smith vs. 
Raymond, 





DEPOSITION. 

1. Commissioners appointed to take the testimony of an ab- 
sent witness, act under the authority of the court, and 
are invested with power to administer the necessary oath, 
and their certificate that such oath has been administer- 
ed, is prima facie evidence of the fact, and must be con- 
clusive ; unless it be shewn that they have disregarded 
their duties, or violated the trust reposed in them.— U1- 
mer vs. Austill. 

2.The action of the commissioners, to be effectual, as an 
execution of delegated authority, mtst be within the pe- 
riod designated in the notice given under the directions 
of the clerk.—+b. 

3. The party praying the commission, must give notice to 
the adverse party, of the time and place ordered by the 
court, judge, justice or clerk, when and where the com- 
mission is to be executed.—+b. 

4. The party wishing to take the deposition, cannot extend 
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the time to more than one day: but if the commission- 
ers are unable to conclude the examination, they may 


continue it from day to day.—id. 157 
5. Where a day ‘is fixed for taking a deposition, the oppo- 

site party need attend only on that day.—th. 157 
G6. The acknowledgment of service of the notice of the ex- 


amination of the witness, imposes no obligation on the 

adverse party, which would not arise from its execution 

by an autherized officer.—2b. 157 
7. Proof, that a witness whose testimony has been taken 

by commission de bene esse, started before court to move 

with his family to a neighboring State, is sufficient to 

authorise the reading of the deposition —MeCutchen’s 

adnv’rs. vs. MeCutchen. 650 


DESCENT. 

1. he lands of a person who dies intestate without chil- 
dren, or brothers-or sisters, or the descendants of such, 
or father or mother, shall descend to his paternal and 
maternal uncles and aunts, equally.—Deloney et al. vs. 


Walker et al. 497 
DETINUE, : 
1. Detinue will lic to recover property levied on, on Sun- 
day.—Pierce vs Hill. 151 


2. Detinue lies in every case, where the owner prefers re- 
covering the specific property, to damages for its con- 
version, and no regard is had to the manner in which 
defendant acquired possession.—tb, 151 


DISCONTINUANCE. 

1. Plaintiff may discontinue as to partners, on whom a 
writ issued against a firm, was not served.—Harbee vs. 
Evans § Carman. 295 

2.The Supreme Court cannot allow a discontinuance, 
where none was entered or attempted in the court be- 
low.—Norwood § Chambers vs. Riddle. 425 


DOMAIN, PUBLIC. 
1. According to the common law, it was competent for 
the sovereign to grant the shore, where the jus publi- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriating 
the shore, after it had become derelict— The Mayor §- 
Aldermen of the City of Mobile vs, E'slava. 577 
2. The King of Spain, in virtue of the bulls of Pope Alez- 
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ander VI, became the proprictor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Viceroys, and other subordinates, with- 
in their respective jurisdictions.—+b. 

3. Where a grant is made by a public and responsible offi- 
cer, claiming and exercising the right of disposing of the 
public domain, it will be presumed that he did it by the 
order and consent of the government he professes to re- 
present, or in whose name he acts; and, in the absence 
of proof to the contrary, it will be intended, that he dis- 
posed of no more property of his sovereign, than the 
laws of Spain authorised.—#b. 

4. The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 
tion of the city of Mobile, and to certain individuals of 
said city,” does not assert a title on the part of the Uni- 
ted States, but is only a renunciation of whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—«b. 

5. The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or toll therefor, imposed by the 
State,”—it is not competent for Congress to grant the 
shore.—b. 

6. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c.it is provided, 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing withthe 
original States, in all respects whatever.” Now. as the 


original States have the exclusive right of property over- 


the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a_ similar 
right; and no grant of property in the shore, to an indi- 
vidual, by Congress, is authorised by its constitutional 
powers.—1b. 

7. By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile”’—cannot be consid- 
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ered as a dedication of the shore to the uses of the city 


of Mobile.—«&. 


EJECTMENT AND TRESPASS TO TRY TITLE. 

1. A verdict in trespass to try title, should describe with 
reasonable certainty, the land intended to be covered 
thereby, or the judgment founded on it will be reversed 
on error.—Bennet vs. Morris, 

2. A verdict in the following words, “We find for the plain- 
tiff, and give him 120 feet on the south side of St Mich- 
ael street, commencing at the centre of the house occu- 
pied by James Wilson, in1817, and running 60 feet east 
and west, by 120 feet south”—is too vague and uncer- 
tain to sustain a judgment.—ib. 

3. The English rule, that plaintiff in ejectment takes pos- 
session of the premises recovered at his peril, and must 
be governed by the evidence given on the trial—-has ne- 
ver been adopted in this State.—ib. 

4. Trespass for mesne profits, is not maintainable after a 
recovery of possession in ejectment, but damages may 
be recovered for the period intervening between the re- 


covery of judgment, and the execution of the writ of 


habere facias.—Cummings et al. vs. M? Gehee. 


ERROR, AND WRIT OF. 

1. The statutes of this State authorise the prosecution ei- 
ther of an appeal or writ of error, as to all final judg- 
ments and decrees of the Circuit and County courts,— 
admiralty cases as well as others.—Livingston et al. vs. 
Steam-boat Tallapoosa. 

2. And, in such cases, an appeal is the most appropriate 
remedy, as the claimant can thus suspend the execution 
of the decree, both as to himself and the stipulators.— 

3. A motion to strike out a plea, is addressed to the discre- 
tion of the court, and its refusal is not revisable in error. 
— Townson vs. Moore. 

4. A writ of error, which seeks to reverse several inde- 
pendent decrees, will be dismissed.—Read, claimant, vs. 
Owen, Martin et al. 

5. And the same rule obtains when several claims are in- 
terposed.—b. 

6. Questions cannot, under any circumstances, be review- 
ed in the Supreme court, which were omitted to be pre- 


sented before the Circuit court, when sittingas a cout of 
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errors, on judgment rendered by the County court.— 

Evans vs. St. John. 186 
7. Parties are presumed, by the rules of practice, to waive 

all errors not specially mentioned in their assignments. 

—ib. 186 
8. But where there is no joinder in error, and in cases 

where parties are permitted to re-assign, the court will 

look into matters not covered by the errors assigned.— 

ib. 186 
9. A plaintiff in an action need not reply specially to pleas 

concluding to the country, and the omission of a similiter 

is not an error for which judgment will be reversed.—tb 186 
10. The admission or rejection of additional pleas, is a mat- 

ter wholly within the discretion of the court, and can- 

not be examined in a court of errors.——tb. 186 
11. A plaintiff in error can have no legal advantage from a 

mere clerical error, and its correction impairs no right 

which he can assert.—ib. 186 
12. If a judgment be entered for too much, in consequence 

of a clerical error, it may, notwithstanding error 

brought, be amended in the court below, and the amend- 

ed judgment will be affirmed without damages, and at 

the costs of the defendant in error.—ib. 187 
18. Whether a defendant inerror, by obtaining the amend- 

ment of a judgment pending the writ of error, has dis- 

charged the sureties in the writ of error bond — Quere. 

—ib. 187 
14. A writ of error wil] not lie to reverse an order dissolv- 

ing an injunction—the remedy provided by law being 

an appeal from the order of dissolution —Miller vs. 

Goffe et al. 265 
15. Where no judgment appears in the record, the writ of 

error will be dismissed.—Hall vs. Cannon. 274 
16. Error will lic on a refusal to quash an execution.—— 

Page vs. Coleman. 2 
17. A party, asking the action of the couit, must be pre- 

pared to sustain the whole demand in the precise terms 

in which it is made, and the refusal to act will not beer- 

ror, although a portion of the request might have been 


properly granted.— Carmichael vs. Brooks. 330 
18. Matters resting in the discretion of the court below, 
cannot be reviewed.— Slanley et al. vs. Hill. 368 


19. A judgment will not be reversed for a misdirection by 
the judge to the jury, if it appear that the party com- 
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laining could not have been injured by the error.—The 
ayor vs. Emanuel §& Gaines. 

20. Where the proceedings below are so informal and ir- 
regular, that the jurisdiction of the court cannot attach, 
the writ of error will be dismissed.—Reid vs. Owen, 
Martin et al, 

21. A special plea, setting forth that the deed sued on was 
not the deed of the defendant, because, at the time of 
its execution, he was a _lunatic,---not verified by aflida- 
vit, is bad on demurrer.--- Winston vs. Moffet. 


EVIDENCE. 

1. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

2. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 
her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 
its exectution, in this State.—ib. 

3. And a copy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents, 
and the acknowledgment of its execution.—#b. 

4. The statute of this State, (Aik. Dig. 284,) authorises the 
Secretary of State to certify copies of the acts of the 
several States, on file in his office, and makes such certi- 
fied copies evidence.—ib. 

5. And in such certificate, the part of an act relating to the 
subject in controversy,need only be set out: and not the 
whole act.—tb. 

6. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent ina commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 

ared, never reached Mobile—is considered sufficient to 
—_ the former existence of the deed, and its loss. 
— 110, 
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7. The correspondence between D and the witness, is equi- 
valent to a demand of the instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—b. 

8. A witness, who has executed a deed, renouncing title to 
property, the validity of which he denies, is competent 
to prove its execution, although he may since have made 
a contract disposing of the property, to one of the par- 
ties to the action.—1b. 

9. It appears, that the objection, that a witness cannot. be 
allowed to impeach an instrument of writing signed by 
himself—is confined to the interest of the witness, in the 
event of the cause.—ib. 

10. A copy deed, duly certified, is evidence of the con- 
tents of the original---and it is no cause of complaint, 
that the question was submitted to a jury, and not deci- 
ded by the court.---Smoot vs. Fitzhugh. 

11. Courts of Chancery possess the power to examine wit- 
nesses, viva voce, for the purpose of proving witten in- 
struments, and the Chancellor may state what the evi- 
dence of the witnesses so examined, is —Levert et al. vs. 
Redwood. 

12. Such written instruments need not be set out in the re- 
cord and decree in hee verha.—th 

13. It seems, that the same degree of proof is not required 
to support a decree pro confesso, as in other cases.—ib. 

14. A reterence to the master will not authorise a report by 
him more extensive than the allegations and proofs war- 
rant; and a report which is erroneous on its face, may 
be inquired into, without any exception taken.—%b. 

15. Where the evidence, which is relied on to support the 
allegations of a bill, is all written, and a decree can be 
rendered on its production, without difliculty,—refer- 
ence to the master is unnecessary.—?b. 

16. In criminal, as wellas civil cases, witnesses are disqual- 
ified, who have a direct interest in the event of a case. 

—The State vs. Truss. 

17. But the expectation of a benefit. not necessarily and le- 
gally flowing from the event of the proceeding, does not 
render the witness incompetent; Thus,—ib. 

18. The prosecutor, whose property has been injured, is a 
competent witness in an indictment for malicious mis- 
chief.—ib. 

19. A defendant, in slander, cannot, under the general is- 

sue, give in evidence the truth of the charge, but must 

plead it specially.---2rrington rs. Jones. 


763 


39 


40 


40 


72 


80 
80 


80 


80 


80 


126 


126 


139 











704 INDEX. 


20. But any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---tb. 

21. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---tb. 

22. Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.---b. 

23. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, withouta plea of justifica- 
tion.---ib. 

24. And it is immaterial qu» ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---ib. ; 

25. When the truth is given in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from the circumstances of the case.--- 
ib. 

26. The court is not the tribunal appointed by law to de- 
termine the weight of conflicting evidence,---it should in 
all cases, be left to the j jury. ..-Abercrombie vs. Mosely. 

27. Where a defendant is improperly permitted to assail the 
character of plaintiff, there is no error in permitting 
plaintiff to countervail it by evidence of good character. 
—Findlay vs. Pruitt. 

28. In an action by the purchaser, for property sold under 
a second execution---such execution may be received in 
evidence, although the sheriff has in his hands a vendi- 
ttont exponas, directing the sale of property levied on un- 
der the first execution.--- Webb vs. Bumpass. 

29. In a return to an execution under which lands have 
been sold, it is not necessary to describe particularly the 
Jand sold---the identity of the property sold may be 
shewn by parol proof.---ib. 

30. And it is no objection to an execution offered in evi- 
dence, that the sheriff’s return does not describe the land 
levied on with minuteness.---1b. 

31. Entries made ina merchant’s books, in the hand writing 
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of a deceased clerk, may be proved by a witness ac- 
quainted with his writing —Clemens vs. Patton, Done- 
gan & Co. 

32. The certificate of the President of the Bank, of the in- 
debtedness of the defendant, is conclusive as to the right 
of the bank to sue, and prima facie evidence of the 
genuineness of the signature-——oberts et al. vs. The 
State Bank. 

33. It is the duty of the court, and not the province of the 
jury, to pronounce on the legal validity of written evi- 
dence.---tb, 

34.In an action between the endorsce of a draft or order, 
dishonored for non-acceptance, and the maker—a writ- 
ten admission of the payee, discharging the liability of 
the maker, is inadmissible in evidence.—Carmichael vs. 
Brooks. 

35. The endorser ofa written instrument, is a good witness, 
in an action between the endorsee and maker, where suit 
is not brought against the meker, at the first court after 
the assignment.— Tedd §> Lacy vs. Hardy et al. 

36. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible, on a suitable issue 
joined raising the question.— The State vs. Matihews. 

37. On a plea of non ext factum by a defendant, sued as 
the endorser of a ee? note, other proof is requir- 
ed to charge defendant, than his admission of the factum 
of his signature as joint mi oe vs. Moore. 

38. The maker of a note is a good witness, in an action by 
the endorsee against an endorser, i. aa that defendant 
is not liable.—2d. 

39. A record is evidence of the facts recited, only between 
the immediate parties to it, or privies in fact or in law.-- 
Blann vs. Chambliss. 

40. A power of attorney may be acknowledged before a 
notary public, and when verified under his notarial seal, 
may be used in evidence.—St. John vs. Redmond. 

41. As a general rule, the testimony of a subscrib- 
ing witness, where his attendance is practicable, is ne- 
cessary to prove the execution of 2 paper; yet, where 
the writing is executed by an agent, he is competent to 
prove it, even if the subscribing witness be within the 
reach of the process of the court—Falls § Caldwell vs, 
Gaither. 

42. Proof, that a witness whose testimony has been taken 

by commission de bene esse, started before court to move 

with his family to a neighboring State, is sufficient to 
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authorise the reading of the deposition.—-MeCutchen’s 
“ adm’rs. vs. McCutchen. 
43. A witness, whose credibility is impeached, is sufficiently 
sustained by proof that “his general character was 
good, and that he was entitled to iuil credit on his oath.” 


---tb, 


EXCEPTIONS, BILL OF. 
1. A bill of exceptions is not waived, by a motion for a new 
trial.--- West vs. Cunningham. 


2. A motion for a new trial is addressed to the discretion of 


the court: but the court trving a cause ought not to 
grant.a new trial, for causes embraced by a bill of ex- 
ceptions---unless the party waive the exception.---ab. 

3. But if the primary court meke no such requisition of a 
party moving for a new trial, but allow the exception, 
and overrule ue - tion :---the appellate court cannot re- 
fuse to consider the exception.---ib. 

4. The only way in i ‘+h this court can receive informa- 
tion of the evidence offered on a trial below; is by bill 
of exceptions, or demurrer to evidence.--Maddoz vs. 
Brown. 

5. Questions to be reviewed by the Supreine Court, must 
be brought befere it by bill of exceptions, or in some oth- 
er proper manner.--- Townson vs. Moore. 

6. Points intended to be raised for revision, must be set out 
in the record with reasonable certainty, and where this 
is not done, so as to enable the court to decide without 
danger of mistake, the exception or point reserved, will 
be disregarded for uncertainty.--- Findlay vs. Pruitt. 

7. Itis not a valid objec tion to a bill of exceptions, that it 
was signed after the adjournment of court----Strader, 
Perrine & Co. vs. Alerandcr 


EXECUTORS AND ADUININTRA TORS. 

1. The death of a plaintiff may be suggested, and his ad- 
ministrator made a party to the suit, whilst the trial is 
progressing.— Hatch vs. Cook, adi’r. 

2. The usual practice is, that whe . the representative of a 
deceased plaintiff produces his letters testamentary or of 
administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or 
plaintiff brings him into court by sere facias—ib. 

3. The insolvency of an estate, must be plead specially by 
the administrator, in contesting claims against the dece- 
dent.---Humphreys vs. Morrow, adm’r. 
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4. Where defendants in the Orphan’s court, are sought to 
be charged as executor and executrix, they cannot in- 
sist upon a credit. for what the executrix is entitled to 
individually.---Phillips, adm’r. &c. vs Thompson & Wife, 
ez’r, and ex’rx., &c. 

5. An administrator is entitled to compensation for servi- 
ces, and also to retain money expended by him about 
the business of the estate.---ib. 


EXECUTION. 

1. A party injured by the improper execution of a_fiert fa- 
cias, may obtain redress, on motion, to the court from 
which the writ issued.---The Mobile Cotton Press and 
Building Company vs. Moore & Magee. 

2. A sale of land will be set aside, where the sheriff is guil- 
ty of a mistake, irregularity, or fraud, to the prejudice of 
either party, or a third person.---ib. 

3. And the court will set aside the sale, though the sheriff 
has executed a deed to the purchaser.---ib. — 

4. Quere—Can the court go so far in declaring the sale to 
be invalid, as to direct the purchaser to deliver up the 
sheriff’s deed? Whether a court of law may do this or 
not, is unimportant to the rights of the parties, as it may 
declare the deed to be void, and this will as effectually 
destroy if, as if it were cancelled in fact.---ib. 


EXECUTION, WRIT OF. 

1. Where a defendant pays the money to the sheriff on a 
fi. fa. he is discharged from the execution, and if the 
plaintiff fails to receive it, he must have recourse to the 
sheriff .--- Webb vs Bumpass. 

2.If the sheriff take goods in execution under a fi. fa. 
whether he sells them or not; the defendant shall not be 
liable to a second execution.---ib. 

3. But where a defendant taken on a ca. sa. escapes, or is 
rescued,---plaintiff may take out a new execution, and is 
not compelled to take his remedy against the sheriff.--- 
ib. 

4.So, where goods levied on by a fi. fa. are removed by 
defendant, or by his permission, or connivance, so that 
they cannot be sold under the execution, or under a 
vendiliont exponas---the plaintiff may take out a new exe- 
cution.---ib. 

5. Where the sheriff makes a levy, he is liable to the plain- 
tiff for the amount of the judgment, if the property be of 
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sufficient value for that purpose, and it is the sheriff’s du- 

ty to provide for its forthcoming at the day of sale ; but 

if the property be carried away by defendant's conni- 

vance, the plaintiff cannot be referred to the sheriff for 
ayment.---eb. 

6. Plaintiff may, by statute, (Aikin’s Digest, 159,) have a 
second writ of execution, at his own cost and charges, 
if the first writ be not returned and executed.---tb. 

7. In an action by the purchaser, for property sold under a 
second execution---such execution may be received in 
evidence, although the sheriff has in his hands a vendi- 
tioni exponas, directing the sale, of property levied on 
under the first execution.---ib. 

8. In a return to an execution under which lands have been 
sold, it is not necessary to describe particularly the land 
sold---the identity of the property sold may be shewnby 
parol proof.---tb. 

9. And it is no obection to an execution offered in evidence 
that the sheriff's return does not describe the land levi- 
ed on with minuteness.---eb. 

10. Error will lie on a refusal to quash an execution,--Page 
vs. Coleman. 

11. Entering into bond for the forthcoming of property le- 
vied on in execution, is not a waiver of previous irregu- 
larities.---tb. 

12. Where the sole entry of judgment is on the trial dock- 
et, and minutes of the court, in these words, “ judg- 
ment by default,”---execution is improperly issued.---- 
ib. 

13. An execution may be quashed after its return.---ib. 

14. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. Reed vs. 
Fawkes. 





FOREIGN LAW. 


1. The intercourse of mankind requires, that the acts of 


parties, valid where done, should be recognized in other 
countries, provided they be not contrary to good mor- 
als, and the policy of the State.—Hanrick vs. Andrews. 

2. It is the comity of nations, and not the comity of courts, 
that authorises the administratiom of foreign laws within 
the limits of a State: and where they are not repugnant 
to local policy, or prejudicial to local interests,—the 
courts can exercise no discretion on the subject.—b. 

3. Personal contracts are to have the sume validity, inter- 
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retation and effect, in every other country, which they 

ave in the country where they ure made, or are to be 
performed: and parties are presumed to be conversant 
of the laws of the country, in reference to which they 
contract.—th. 

4, Contracts are to be construed or interpreted according 
to the laws of the place where they are made—unless 
they are entered into with a view to the laws of someo- 
ther State.—). 

5. Where parties enter into a contract, withont any stipu- 
lation for interast, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction—-in which case, the 
law of the place of payment will govern.—#b. 

6. Where a bill isdrawn in New York, payable in Alabama, 
which does not contemplate the payment of interest on 
its face—and interest is only to accrue in default of pay- 
ment at maturity—the interest will be regulated by the 
law of Alabama.—ib. 

7. But where a loan is made in New York, and the interest 
is there paid on it; anda bill is ‘here drawn, payable in Al- 
abama, for the amount of the Joan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious. —2. 

8. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissible, to explain the intention of the 
parties.—2b. 


FRAUD. 
1. Ifa deed be obtained by duress, or by false and fraudu- 


lent practices—-it has no legal existence: but where one 
signs a marriage settlement, the contents of which he 
does not know, or seck to know—it is equivalent to giv- 
ing the grantee a carte blanche, as to its terms.—Swift 
vs Fitzhugh. 

2. Fraud is a question of law, though in general, left to a 
jury to determine: but where the facts are clear and un- 
disputed, the question of fraud, or not, is a pure question 
of law.---2b. 

3. Where one gets possession of the property of another, 
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by falsely and fraudulently representing to him, that a 
promissory note given in exchange for the property was 
good, and would be paid; when the holder knew it was 
worthless, he is not entitled to notice of non-payment.— 


Alexander vs. Dennis. 174 

» 4. A contract tainted with fraud, is not binding on the par- 
¥ innocent of the fraud.---ib. 174 

5. Where one sells property for paper which is represent- 


ed to be good, but which is worthless, and known to be 

‘ so by the holder: the injured party may treat the con- 

tract as a nullity, and bring trover for the property, or 

an action of deceit—when the measure of damages will 

be the injury sustained in consequence of the fraud.— ib. 174 
6. Where it is alleged that a fradulent intent is apparent on 
the face of a deed of assignment—the question of fraud, 

is @ pure question of law.—Ashurst vs. Martin. 566 
7. A deed of assignment, purporting to be a conveyance of 
all the estate of the debtor, both real and personal, in 
trust, to pay creditors, which contains the following pro- 
visions, does not, on its face, shew an intent to delay, hin- 
der or defraud creditors: Ist. In the first place, to pay 
certain creditors described in a schedule marked A;— 
2d. To pay,pari passu, such creditors described in sche- 
dule B, as shall, within a hundred and fifty days from the 
date of the deed, execute the same, and release and dis- 
charge the debtors from future liability ;—3d. To pay all 
debts not previously provided for, but that no debt shall 
be paid, unless the person entitled thereto, his agent, or 
some credible person, certify on oath, that the same is 
due, and founded on a lawful consideration ;—4th. That 
the trustee shall not be responsible for the acts of his 
agents, nor be chargable for any moneys, except such as 
shall be actually received by him;—5th. That the trus- 
tee shall sell the trust property, at such prices, and on 

such terms, as he may deem expedient.—ib. 566 
8. A provision in the deed of assignment, that the trustee 
shall be responsible only for his own defaults, must, on its 
face, be understood to import, that he shall not be liable 
for the acts of such agents, as are necessary to enable 
‘him to execute the trust, selected in good faith, with a 
due regard to their fitness, and with a proper supervision 

exercised over them.—ib. 566 
9. The time limited by the deed, within which the creditors 
may come in and assent to it, must neither be too long, 

and thereby improperly delay the creditors in the collec- 
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tion of their debts,—nor so short, as not to afford time 
for examination, and therefore, be merely illusory. The 
period allowed for assenting to the deed, must be stipula- 
ted in good faith, and regulated by the situation of the 
creditors—and, in this case, held, that as the creditors 
were dispersed over a large space, one hundred and fift 

days was a reasonable time, after notice of the deed..--2b 


10. ‘The misrepresentation, or fraud, of a purchaser at 


sheriff’s sale, furnishes just ground for invalidating the 
sale.---Mobile Cotion Press vs. Moore & Magee. 


GAMIMG CONSIDERATION. 


1. 


The act of eighteen hundred and seven, (Aik. Dig. 
209,) inhibits all contracts, the object of which is to se- 
cure the payment of money or other thing, lost upon a 
horse race, or other description of gaming.— Wood vs. 
Duncan. 


2. The maxim, in pari delicto potior est conditio possiden- 


tis, does not avail one who is no party to the transac- 
tion, in which the fault is alleged.—1h. 


3. Money deposited as a wager, while in the hands of the 


stake-holder—either before or after the happening of 
the event upon which the forfeiture depends—is in tran- 


situ; and may be arrested by the bailor.—th. 
GARNISHEE. . 
1. Where one gives a note, for a partnership demand, after 


t™) 





dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
the firm: and if garnisheed, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner-Lamkin, ad. vs Phillips 


. And if he answer otherwise, or if a liability be fixed on 


him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to which he is neither 
pany or privy.—b. 


. If the garnishee truly state the facts, no judgment ought 


to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successfully resisted by writ of error.—7. 


. But if he omit to state the circumstances attending the 


extinguishment of the partnership account, by reason of 
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giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 


istrator.—7ib. 99 
5. The court is not bound, in attachment, to receive the an- 
. swer ofa garnishee in writing---the statute requires the 


garnishee to appear in open court, though for the sake 
of convenience, and the dispatch of business, his person- 
al appearance may be waived.---—Scales vs. Swan. 163 
6. The court may treat an evasive written answer asa 
: nullity, and enter interlocutory judgment ; and, in such 
‘ case, there is no necessity ior plaintiff to file exceptions 
to the answer.-ib. 163 
7. Where judgment nisi is properly entered—the right to 
enier final judgment on the return of scire factas, follows 
as a necessary consequence.—?. 163 
8. The answer of a garnishee cannot operate so as to ef- 
fect the right of other persons, by the fiction of filing it 
at July term, and endorsing on it, that it is to be consid- 
ered as if filed six months before. The answer must be 
considered as filed at the time it was in fact filed.---Foster 
vs. White. 221 
9. It is a duty imperative on a garnishee, before final judg- 
ment, to make known that he has received notice of a 
transfer of the notes, which are the evidence of his in- 


debtedness to the defendant.---ib. 221 
10. And, in such case, judgment cannot be rendered against 

the garnishee.---ib. 221 
GRANT. 


1.A deed, conveying lots of land in the city of Mobile, du- 
ring the period the Spanish government was entitled to, 
and exercised dominion over it,—‘*“to His Catholic Ma- 
jesty, for the purpose of building thereon a parochial 
church and dwelling house, for the officiating priest,” 
where the purchase money was paid from the Royal 
Chests,—does not constitute His Catholic Majesty a trus- 
tee for the church, or transfer to *¢, in equity, a title to 
the lots—Joaquim Antones et al., Trustees of the 
Church of the Holy Conception, in the City of Mobile, 
vs. The Heirs of Don Miguel Eslava. 527 

2. Whatever might be the extent of the papal authority in 
Old Spain, the grants of Popes Alexander VI and Julius 
II, to Ferdinand, made the Spanish monarchs, in effect, 
the head of the Catholic church, in their American fpos- 


sessions.---ib. 5 
3. Semble. The acts of the Intendant of West Florida, du- 
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ring the time the Spanish Government was the proprie- 
tor of the country, which have the appearance of regu- 
larity, were prima facie |egal.---ib. 

4, Itis a well established principle, both in the civil and 
common law, that property may be dedicated to public 
or religious uses,—and the dedication may be sustained 
though there is no certain guarantee,—it may exist in 
the public, and be limited only by the wants of the com- 
munity at large.—ib. 

5. So, the dedication of property may be for a limited peri- 
od, or during the pleasure of the party dedicating it. 
And it here clearly appears, that it was during the sove- 
reign pleasure of the King of Spain, that the lots in ques- 
tion were held for religious purposes.—#b. 

6. According to the common law, it was competent for 
the sovereign to grant the shore, where the jus publi- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriatin 
the shore, after it had become derelict.— The Mayor & 
Aldermen of the City of Mobile vs, E’slava, 

7. The King of Spain, in virtue of the bulls of Pope Alex- 
ander VI, became the proprietor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Viceroys, and other subordinates, with- 
in their respective jurisdictions.—+tb. 

8. Where a grant is made by a public and responsible offi- 
cer, claiming and exercising the right of disposing of the 
public domain, it will be presumed that he did it by the 
order and consent of the government he professes to re- 
present, or in whose name he acts; and, in the absence 
of proof to the contrary, it will be intended, that he dis- 
posed of no more property of his sovereign, than the 
laws of Spain authorised.—-1b. 

9. The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 
tion of the city of Mobile, and to certain individuals of 
said city,” does not assert a title on the part of the Uni- 
ted States, but is only a renunciation of whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—#. 

10. The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 

citizens of said State, and the United States, without a- 
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ny tax, duty, impost, or toll therefor, imposed by the 
State,”—it is not competent for Congress to grant the 
shore.—tb. 577 
11. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c.it is provided, 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing withthe 
original States, in all respects whatever.” Now. as the 
original States have the exclusive right of property over 
the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a similar 
right; and no grant of property in the shore, to an indi- 
vidual, by Congress, is authorised by its constitutional 
powers.—-1b. 578 
12. By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile”—cannot be consid- 
ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 578 


HABEAS CORPUS. 

1. The Supreme court does not possess original power to 
award a writ of habeas corpus.---Ex parte Wm. Si- 
monton et al. 383 


HIRER. 
1. The purchaser and hirer of aslave, acquire titles, differ- 
ing only in degree---and the same general principles go- 
vern both.-- Smoot vs. Fitzhugh. 72 
HUSBAND AND WIFE. 
1. A father devised and bequeathed to his children, (being 
a daughter and two sons, then infants of tender years,) a 
large real and personal estate, to be equally divided be- 
tween them. The share of the daughter was to be as- 
signed her, if she desired it, when she married or attain- 
ed her majority. The daughter married, and died about 
three months thereafter, neither herself or husband hav- 
ing, during the coverture, asked or desired a division of 
the estate; but the executors still continued to hold the 
same under the will. On a bill filed by the husband, to 
obtain the wife’s interest in her father’s estate, it was held 
that he was not entitled to recover; because the wife’s 
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share had not been reduced into possession during. her 
life—Bibbh vs. McKinley, Hopkins, and The Hers of 
Henry Chambers, decd. 

2.The plaintiff also sought to recover by his bill, a female 
slave and her children, alleged to have been given tohis 
wife by her grandfather, and delivered to the testator, 
as her father and guardian by nature; which slavescame 
to the possession of, and were still retained by the exec- 
utors. Held, that from the plaintiff’s own showing, his 
remedy was complete at law, if he was entitled to the 
slaves, and equity would not relieve him.—ib. 


INDIAN. 

1. The County court has jurisdiction of the estate of a de- 
ceased Indian of the Creek tribe, and a grant of admin- 
istration on such an estate is valid.---Reed vs. Brasher. 

2. The title of an Indian reservee to his improvement, did 
not vest, under the treaty with the Creek tribe, until the 
reservee was located by the agent of the United States. 
---Rowland vs. Ladiga. 


INDIAN, CONTRACT OF, 

1. The contract of an Indian is not prima facie evidence of 
a consideration, but the consideration must be proved, 
and by two witnesses.---Pack vs. Pack. 

2. The statute on the subject applies as well to contracts 
between Indians, as to those between a white man and 
an Indian.---tb. 

3. An Indian reservee, under the treaty of the twenty- 
fourth of March, eighteen hundred and thirty-two, made 
with the Creek tribe of Indians, may sell and convey his 
land, if the deed be certified by the agent appointed for 
that purpose, and be approved by the President of the 
United States, and a good legal title in such case, will 
vest in the vendee.---Rosser vs. Bradford. 


INDICTMENT. 

1. Where a statute introduces a new offeiice, and prescribes 
its constituents, without reference to any thing else,—an 
indictment founded upon it will be sufficient, if it de- 
scribe the offence in the terms of the act.— The State vs. 
Duncan. 

2. An indictment for trading with a slave, which states that 
goods were bought from or sold to the slave, “without 

the consent of the owner or overseer of the slave”—is 

sufficient.-- The State vs. Saunders. 


775 


636 


636 


438 


488 


297 


297 


354 


326 








nt tere 


meee unease 


EEE 





776 INDEX. 


3. The venire to the grand jury, andthe names of the grand 
jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The Slate vs. Murphy. 

4. In an indictment for trading with aslave, the averment 
that it was without the consent of the master or owner, 
need not be proved.— The State vs. Gaus.. 


INFANT. 

1. One who takes possession of the property of an infant, 
without the authority of law, may be treated as a gnar- 
dian ; but one who lawfully holds as an executor, can- 
not be treated as a guardian against his consent.---Bibb 
os. McKinley, Hopkins, and the heirs of Henry Cham- 
bers, dec’d. 


INSOLVENCY OF ESTATE. 

1. The insolvency of an estate, must be plead specially by 
the administrator, in contesting claims against the dece- 
dent.---Humphreys vs. Morrow, adm’r. 


INTEREST. 

1. Where parties enter into a contract, without any stipu- 
lation for interest, but upon which, on default of pay- 
ment, interest accrues---its rate must be admeasured by 
the scale prescribed by the laws of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction---in which case, the 
law of the place of,payment will govern.--Hanrick vs. 
Andrews. 

2. Where a bill is drawn in New York, payable in Alaba- 
ma, which does not contemplate the payment of inter- 
est on its face, and interest is only to accrue in default 
of payment at maturity---the interest will be regulated 
by the law of Alabama.---ib. 

3. But where a Joan is made in New York, and the inter- 
est is there paid on it; and a bill is there drawn, payable 
in Alabama, for the amount of the loan, with usury---the 
law of the former State furnishes the criterion by which 
it is to be determined whether the contract is usurious. 
---tb. 

4. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest pre- 
scribed by the law of Alabama,---that the bill expresses 
on its face, the place of payment to be in Alabama:--- 
Extrinsic proof is admissible, to explain the intention of 

the parties.---t. 
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ISSUE. 
1. Where there are several pleas, and the entry of judg- 
ment speaks of the “issue joined,” the court will intend 
that all the issues were mibeniined to the jury.--Jennings 


vs. Cummings § Mason- 309 


JUDGMENTS, OF OTHER STATES. 
1. The statute of limitations is not a.good plea, in bar to 
an action of debt, on a judgment rendered in another 
State —Keith vs. Estill. 669 


JURISDICTION. 

1. Where defendant acknowledges service of a writ, and 
waives a particular entry required in the case—the ac- 
knowledgment, if proved, is sufficient to give. the court 
jurisdiction, and every thing consistent with the record, 
will be intended to sustain the judgment.—Earbee et al. 
vs. Ware. 291 

2. Where the certificate of the President of the Bank con- 
tains no reference to the instrument sued on, other than 
its amount, it is insuificient to give the court jurisdiction, 
and too loose and indeterminate to be received.— Roberts 
et al. vs. The State Bank. 312 

3. Where the proceedings below are so informal and ir- 
regular, that the jurisdiction of the court cannot attach, 
the writ of error will be dismissed.—Reid vs. Owen, 
Martin et al. 435 

4, The County court has jurisdiction of the estate of a de- 
ceased Indian of the Creek tribe, and a grant of admin- 
istration ‘on such an estate is valid.---Reed vs. Brasher. 438 

5. If a contract does not in terms, or by necessary impli- 
cation, furnish a rule by which the damages for its 
breach can be compute: d, it is a case sounding i in dama- 
ges merely, and the jurisdiction of a justice of the’ peace 
is ousted.—Cavender vs. Fuuderberg. 460 

6. In a proceeding against defendants, ona notice from the 
bank, the judgment must shew that the court had juris- 
diction. — Ford vs. The Bank of Mobile. 471 


JURY AND JURORS. 
1. Where there are several pleas, and the entry ‘of judg- 
ment speaks of the “issue joined,” the court will intend, 


that all the issues were submitted tothe jury. —Jennings 
vs. Cummings & Mason. 309 


2. Adverse possession ofa personal chattel, may be wrong- 
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fully obtained, and depends upon the bona fides of the 
claim, and is therefore a questionof fact, for the consid- 
eration of the jury.---Brown vs. Lipscomb. 

3. The venire to the grand jury, andthe names of the grand 
jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The State vs. Murphy. 


JUSTIFICATION. 

1. When a defendant justifies, unde1 a writ, or other au- 

thority, he should set it out substantially and particular- 

5 Fa his plea---general allegations are not sufficient.--- 
terce vs. Hill. 


LANDS. 

1. The lands of a person who dies intestate without chil- 
dren, or brothers or sisters, or the descendants of such, 
or father or mother, shall descend to his paternal and 
maternal uncles and aunts, equally.— Deloney et al. vs. 
Walker et al. 

2. The lands of an adult cannot be sold by a decree of 
the chancellor, to make partition, without his consent— 
the proper mode of proceeding is, after partition made, 
to direct each party to convey to the other.—Deloney 
etal. vs. Walker et al. 

3. Where land lying upon navigable waters, has other fix- 
ed metes and bounds-than the shore, the owner of such 
land is not entitled to reclamations by alluvian, as a ri- 
parian proprietor— The Mayor §c. vs. E'slava. 

4. According to the common law, it was competent for 
the sovereign to grant the shore, where the jus puli- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriating 
the shore, after it had become derelict.—ib. 

5. The Kin: of Spain, in virtue of the bulls of Pope Alez- 
ander VI, became the proprietor of the Spanish posses- 
sions in America, and could grant the shore of the navi- 
gable waters in his American colonies. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Vi iceroys, and other subordinates, with- 
in their respective jurisdictions.—ib. 

6. Where a grant is made by a public and responsible offi- 
cer, claiming and exercising theright of disposing of the 
public domain, it will be presumed that he did it by the 
order and consent of the government he professes to re- 
present, or in whose name he acts; and, in the absence 
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of proof to the contrary, it will be intended, that he dis- 
posed of no more property of his sovereign, than the 
laws of Spain authorised.—b. 

7. The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 

tion of the city of Mobile, and to certain individuals of 
said city,” does not assert a title on the part of the Uni- 
ted States, but is only a renunciation of whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—-ib. 

8 The navigable waters of this State, having, by express 
stipulation, been declared “public highways. s, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or.toll therefor,. imposed by the 
State,”—it is not competent for Congress to grant the 
shore.—ib. 

9. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” &c.it is provided, 


admitted into the Union, upon the same footing withthe 
original States, in all respects whatever.” Now. as the 
original States have the exclusive right of property over 
the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a similar 
right; and no grant of property in the shore, to an indi- 
vidual, by Congress, is authorised by its constitutional 
powers.—b. 

10. By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently, the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile’—cannot be consid- 
ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 

11. By the admjssion of Alabama into the Union, without 
a reservation of the right of property in its navigable 
waters, the State suc ‘ceeded to all the 1 right of the Uni- 
ted States, except so far as it was reserved by the Fed- 
eral Constitution, in some of its grants, or its retention 

was necessary to enable Congress to exercise its delega- 

ted powers.—zb. 
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LEGACY. 
1. Semble—at common law, an action to recover a legacy, 
may be maintained upon an express promise, founded on a 
sufficient consideration ; and it is clear, that such an ac- 
tion is authorized by the act of 1806, entitled “an act con- 
cerning wills and testaments ; the settlement of intestates’ 
estates ; and the duty of executors, administrators and 
guardians."—Gause § Wife vs. Hughes, by his guardian, 
C. 

2. to a declaration, which alleged that the defen- 
‘dants were appointed and qualified as executors of the 
will of the testator, and as such, received assets sutticient 
to pay all the debts and legacies with which the estate 
was chargable; and in consideration, &c. undertook, 
&c. to pay the plaintiff a legacy bequeathed to him, &c. 
admits an express promise.---ib. 

3. And it is not necessary, that the declaration, in such 
case, should allege a special demand—the licet sepius 
requisitus is sufficient; nor is it necessary that a de- 
mand subsequent to the promise, should be proved on the 
trial.-—-75. 

4. On objection to the declaration, that there was no one 
competent, in law, to claim the benefit of the promise, 
at the time it was made, the court held, that under a de- 
claration, commencing as follows—“Alfred J. Hughes, 
by John R. Fleming, his guardian, who is admitted by 
the court here, to prosecute for the said Alfred J. Hughes, 
who is an infant, within the age of twenty-one years, by 
attorney complains, &c.”—they would intend, 1. That 
Fleming was the general guardian of Alfred J. Hughes ; 
2. That the promises made by the executor and execu- 
trix, to pay the legacy of Hughes, the ward, was effectual 
in law.:--2b. 


LEVY. 

1. A levy made on Sunday, is void by statute, and does not 
divest defendant'’s title to the property levied on.--Pierce 
vs Fill. 

2. Detinue will lie to recover property levied on, on Sun- 


day.—’b. 


LEX FORI. 
1, Where parties enter into a contract, withont any stipu- 

lation for interest, but upon which, on default of pay- 
ment, interest accrues—its rate must be admeasured by 
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the scale prescribed. by the laws of the country where 

the contract was made: unless the parties contracted 

in reference to another jurisdiction—in which. case, the 
law of the place of payment will govern.—Hanrick vs. 
Andrews. 

2. Where a bill isdrawn in New York, payable in Alabama, 
which does not sg 08 the payment of interest on 

erest is only to accrue in default of pay- 
ment at maturity—the interest will be re culated by the 
law of Alabama.—+h. 

3. It is not conclusive, to shew that the parties to a bill of 
exchange, contracted in reference to the interest prescri- 
bed by the law of Alabama,—that the bill expresses on 
its face, the place of payment to be in Alabama:—Ex- 
trinsic proof is admissib!e, to explain the intention of the 

arties.—?b. 

4.In an action against the indorser of a me of exchange, 
where the indorsement was made =e is State—the law 
of this State must govern as to th: , rate of ' damages.— 
Cullum vs. Casey &* Co. 





LEX LOCI. 

1. Contracts are to be construed or interpreted according 
to the laws of the place where they are made—unless 
they are entered into witha view to “the laws of someo- 
ther State.—Hanrick vs. Andrews. 

2. Where parties enter into a contract, without any stipu- 
lation for interest, but upon whic +h, on default of pay- 
ment, interest accrues---its rate must be admeasured by 
the scale prescribed by the baits of the country where 
the contract was made: unless the parties contracted 
in reference to another jurisdiction---in which case, the 
law of the place of payment will govern.--db. 

3. But where a loan is made in New York, and the interest 

is there paid on it; anda bill is there drawn, payable in Al- 

abama, for the amount of the loan, with usury—the law 
of the for mer State furnishes the criterion by which it 
is to be determined whether the contract is usurious. —éb. 

Where the sheriff makes a levy, he is liable to the plain- 





- 


tiff for the amount of the judgment, if the property be of 


sufficient value for that purpose, and it is the sheriff’s du- 
ty to provide for its forthcoming at the day of sale ; but 
if the property be carried away by defendant’s conni- 
vance, the plaintiff cannot be referred to the sheriff for 
payment.---Webh vs. Bumpass. 
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LIEN. 
1. A fi. fa. levied on a vessel, will not divest a previous 
lien, acquired by a libellant in admiralty. teed vs. 


Fawkes. 





LIMITATION, STATUTES OF. 

1. The statute of limitations, must always be pleaded in 
actions ex contractu, if such a defence is intended to be 
relied on.---Brown vs. Hemphill. 

2. The statute of limitations is not a good plea, in bar to an 
action of debt, on a judgment rendered in another State. 
---Keith vs. Estill. 


LOSS PROOF OF. 

1. Where plaintiff claims under a deed alleged to be lost— 
proof, that the original was placed in the hands of coun- 
sel, for the purpose of instituting the action; and that to 
obtain evidence of its execution, it was sent ina commis- 
sion to one D, residing in Kentucky, who informed the 
witness by letter, that he had by mail forwarded the 
commission, deed, &c., in an enclosure, directed to the 
clerk of the court at Mobile; but which package, it ap- 
peared, never reached Mobile—is considered sufficient to 
establish the former existence of the deed, and its loss. 
—Swift vs. Fitzhugh. 

2. The correspondence between D and the witness, is equi- 
valent to ademand ofthe instrument; and is sufficient, D 
being a non-resident, without taking his deposition to 
prove the fact.—b. 


LUNACY, INQUISITION OF. 
1. An inquisition of lunacy was found against Winston, and 
being made known to the court, his guardians were per- 
mitted to come in and defend. The inquisition being af- 
terwards set aside, and Winston restored to the mana ge- 


the lunatic to defend, was discharged. Held, that as 
Winston afterwards appeared by attorney, no process 
was necessary to bring-him into court, and that the irre- 


gularity, if any existed, was waived by his appearance. 
— Winston vs. Moffet. 


MARRIAGE SETTLEMENT. 
1.A post-nuptial settlement, made in pursnance of an anée- 





ment of his estate, the order appointing the guardians 5 of 


nuptial agreement, is not within the letter or spirit of 
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the terms “deed of trust, mortgage, or other legal incum- 
brance,” as used in the act of eighteen hundred and twen- 
ty-four.— Swift vs Fitzhugh. 


2, And the act does not require such an instrument to be re- 


corded.—ib. 


3. If a deed be obtained by duress, or by false and’ fraudu- 


lent practices——it has no legal existence : but where one 
signs a marriage settlement, the contents of which he 
does not know, or seek to know—it is equivalent to giv- 
ing the grantee a carte blanche, as to its terms.—#b. 


4. The law does not require a marriage tettlement to be 


recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had no title, that he 
had no notice of the deed of settlement. Smoot vs. 
Fitzhugh. 


MORTGAGE. 
1, Where a mortgage is given, to secure the payment of 


four several promissory notes, and a bill of foreclosure 
is filed by the mortgagee, which states that the three 
notes last due remain unpaid, and no mention is further 
made of the note which arrived first at maturity-—Chan- 
cery will infer that it was paid before the filing of the 
bill— Levert et al. vs. Redwood: 


2. If otherwise, and the note belongs to some other person 


than the complainant, at the time of filing the bill, and 
such a circumstance is esteemed important to the de- 
fendant; it is his duty to present the matter, in his an- 
swer ;—such an allegation in the complainant’s bill, is 
wholly unnecessary.—?. 


3. And where one of the notes is not due at the hearing of 


the case, and the bill is taken pro confesso, Chancery 
will order so much of the mortgaged premises to be 
sold, as will be sufficient to pay off the notes that are 
past due, together with the interest and costs; and the 
decree will stand as security for payment of the amount 
not yet due, with leave to the mortgagee, to obtain an 
order for the sale of the mortgaged premises, when the 
remaining note reaches m: vturity —tb. 


4. Where the title of a mortgagee becomes absolute by 


a forfeiture of the condition, a subsequent payment can- 
not, at law, divest him.—Brown vs. Lipscomb. 


5. An order in chancery, made at the second term after 


the filing of the bill, reciting that publication was duly 
made, of an order of the previous term, requiring non-res- 
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ident infant defendants to appear, answer, &c.—appoint- 

ing a guardian, ad litem, taking the bill pro confesso, and 

referring itto the master to take and re port an account 

to the same term,—wius held to be itregular.— Heirs of 

Dunning et al. vs. Stanton ef al. 513 
6. And a decree, rendered at the same term, confirming 

a report of the master, (made in obedience to such or- 

der,) and directing a sale of mortgaged property, with- 

out an answer or proof by the guardian, is erroneous ; 

because the infant defendants are denied the benefit of a 

full defence.—ib. 513 


NAVAGABLE WATERS. 
1. Where land lying upon navigable water, has other fixed 
metes and bounds than the shore, the owner of suchland 
is not entitled to reclamations by alluvian, as a riparian 
proprietor.--- The Mayor and Aldermen of the City of Mo- 
bile vs. Eslava. 577 
2. According to the common law, it was competent for the 
sovereign to grant the shore, where the jus publicum was 
not 10 be disturbed. Such a grant conferred upon its 
grantee, the right (if no other) of appropriating the shore, 
after it had become derelict.---ib. 577 
3. The King of Spain, in virtue of the Bulls of Pope Alexan- 
der VI, became the proprictor of the Spanish possessions 
in America, and could grant the shore of the navigable 
waters in his American colonies. And the power pos- 
sessed by the King, in this particular, might be exercis- 
ed by his Viceroys, and other subordinates, within their 


respective jurisdictions.—th. 577 
4. The navigable waters of this State, having, by express 

stipulation, been declared “public highways, free to the 

citizens of said State, omg the United States, without a- 

ny tax, duty, impost, or toll therefor, imposed by the 

Rtate,”---it is not vn tin a for C ongress to gr ant the 

shore.---2b. 577 


5. By the act of 1819, “to enable the people of the Alaba- 
ma Territory to form a constitution,” We. it is provided 
that “said territory, when formed into a State, shall be 
admitted into the Union, upon the same footing with the 
original States, in all respects whatever.” Now, as the 
original States have the exclusive right of property over 
the tide waters within their limits, subject to the jus 
publicum, it follows, that this State possesses a similar 
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right; and no grant of property in the shore, to an indi- 
vidual, by Congress, is authorised by its constitutional 
owers.——1b, 8 
6. By the acts of Congress, regulating the survey and dis- 
posal of the public lands, the Federal government has 
renounced the title to the navigable waters within this 
State, and the soil covered by them; consequently,. the 
proceedings under the act of April, 1818, “authorising 
the disposal of certain lots of public ground in the city of 
New Orleans and town of Mobile”—cannot be consid- 
ered as a dedication of the shore to the uses of the city 
of Mobile.—ib. 578 
7.By the admission of Alabama into the Union, without 
a reservation of the right of property in. its navigable 
waters, the State succeeded to all the right of the Uni- 
ted States, except so far as it was reserved by the Fed- 
eral Constitution, in some of its grants, or its retention 
was necessary to enable Congress to exercise its delega- 


ted powers.—7b. 578 
8. The navigable waters extend not only to low, but em- 

brace the soil even to high water mark.---tb. 578 
NEGLIGENCE. 


1. A wrongdoer is responsible for all the consequences 
which flow immediately from his wrongful or negligent 
acts; and this rule is the same in civil asin criminal ca- 
ses, and the responsibility is not relieved by the fact, 
that the consequences of the injurions act could have been 
prevented by the care or skill of the sufferer.--Phares &§ 


Herndon vs. Stewart. 336 
NEW TRIAL. 
1. A bill of exceptions is not waived, by a motion for a new ~ 
trial.--- West vs. Cunningham. 104 


2. A motion for anew trial is addressed to the discretion of 
the court; but the court trying a cause ought not to 
grant a new trial, for causes embraced by a billof ex- 
ceptions---unless the party waive the exception.---ib. 104 
3. But if the primary court make no such requisition of a 
party moving for a_ new trial, but allow the exception, 
and overrule his motion;---the appellate court cannot re- 
fuse to consider the exception.---tb. 104 


OVERSEER. : 
1. The overseer of a plantation, as such, has no right to bind 
9P 
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his employer, by the purchase of articles which he may 
suppose necessary. Such authority is not necessary, to 
enable him to perform the duties incident to his station, 
and therefore he cannot be presumed to be invested with 
it— Fisher § Johnson vs. Campbell. 

2. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—#ib. 

3. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, op the same principle 
that a father is liable to support his eildren.—<éb. 

4, There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master, and thus bind the master con- 
trary to his wishes.—ib. 


PAPAL AUTHORITY. 

1. Whatever might be the extent of the papal authority in 
Old Spain, the grants of Popes Alexander VI and Julius 
II, to Ferdinand, made the Spanish monarchs, in effect, 
the head of the Catholic church, in their American pos- 
sessions.—Joaquim, §c. vs Heirs of Eslava. 


PAPERS, SUBSTITUTION OF. 

1. A declaration may be substituted for one that is lost, as 
well after judgment rendered, as before.--- Williams et al, 
vs. Powell. 


PARTITION. 

1. The lands of an adult cannot be sold by a decree of the 
chancellor, to make partition, without his consent—the 
proper mode of proceeding is, after partition made, to 
direct each party to convey to the other.—Deloney et al. 
vs. Walker et al. 


PARTNERS. 

1. Debts due to a firm, may be assigned to either of the 
partners; and a note given to the assignee, for the 
amount due by a debtor of the firm, extinguishes his 

. debt due the firm—therefore—Lamkin, ad. vs Phillips 

2. Where one gives a note, for a partnership demand, after 
dissolution, to the administrator of a deceased partner, 
who, in his life time, was duly authorised to settle the 
partnership accounts, and to whom they had been as- 
signed—he extinguishes the debt before due by him to 
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the firm: and if garnisheed, as a debtor of the surviving 
partner, his answer ought to be, that he is in no wise in- 
debted to the surviving partner-—ib. 

3 And if he answer otherwise, or if a liability be fixed on 
him, independent of his answer; the administrator of 
the deceased partner cannot be prejudiced by the erro- 
neous judgment given in a case to Which he is neither 
party or privy.—*b. 

4. If the garnishee truly state the facts, no judgment ought 
to be rendered against him, as a debtor of the surviving 
partner; and if judgment be rendered against him, it 
may be successtully resisted by writ of error.—ib. 

5. But if he omit to state the circumstances attending the 
extinguishment of the partnership account, by reason of 
giving his note to the administrator, the fault is his own; 
—and he will not be entitled to relief against the admin- 
istrator.—7b. 

6. A partner can receive his individual debt, in payment of 
goods sold by him belonging to the firm.—Fisher and 
Johnson vs. Campbell. 

7. Plaintiff may discontinue as to partners, on whom a 
writ issued against'a firm, was not served.—Earbee vs. 
Evans §& Carman, 

8. The assignee ofa note drawn by a firm, payable to one 
of its members, and assigned by him, may maintain ac- 
_ against the firm.—Smyth vs. Strader, Perrine & 

0. 

9. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W. & D, 
partners, &c.—is bad on demurrer.— Von Pheel § Me- 
Gill vs. Connally § Anderson. 

10. The statute of 1818,(Aik. Dig. 268,) merely gives the 
right to sue, and by the suit alone, to change the nature 
of a partnership obligation from joint, to joint and seve- 
ral.--- Trann vs. Gorman and Chapman. 


PLEADING. 

1. A defence of usury, as it avoids a contract, is allowable 
under the plea of non-assumpsit.—Hanrick vs. An- 
drews. 

2. But a special plea, disclosing particularly the facts pro- 
posed to be proved ina defence of usury, is allowable--- 
special demurrers not being tolerated in this State.--tb. 

8, A judgment sustaining a demurrer to a special plea; 

which contains matter that would be good under the ge- 
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neral issue, does not, of itself, authorize the rejection of 
the same matter, as evidence to support the general issue. 

4. The omission to aver, in a general count, for money had 
and received---a promise to pay on request, is not mat- 
ter of substance.---Maddor vs. Brown. 

§.'The omission to set forth in a declaration, the manner 
of. payment prescribed in a contract, cannot be taken 
advantage of as a variance, if no question arises in the 
case, upon that part of the contract —W’ Rae vs. Raser. 

6. The terms ‘‘/or value received,” “cr order,” or even the 


insertion of a specific consideration, do not at all enter: 


into the legal meaning or effect of a promissory note.— 


7. Thus—the omission to set out in a declaration, on a pro- 
missory note, (there being no attempt to set it out in hac 
verba, the specific consideration; and that it might be 
discharged by other paper,—cannot be taken advantage 
of as a variance.—ib. 

8. Such understanding is to be regarded as a stipulation 
for the benefit of the maker of the note; and cannot in- 
fluence the payee’s right to recover the amount of the 
note and interest, unless discharged by the substitution 
of other paper.—ib. 

P. An averment, that the bill was presented to the draw- 
ee,and acceptance demanded, but that drawee refused 
to accept the same, of which defendant had notice—is a 
sufficient averment.—Cullum vs, Casey §* Co. 

10. An allegation, that demand of payment was made and 
refused, at the place of business of the payer, is suffi- 
cient.—ib. 

1}. It is no objection, since special demurrers have been 
dispensed with by statute, that a special plea amounts to 
the general issue. — Townson vs. Moore. 

32, Where an affidavit to hold to bail is not sufficient, the 
requisition of bail is unanthorized, and the bail bond in- 
valid: and toa scire facias on the bail bond assigned— 
a@ special a amounting to the plea of nul tiel record, 
may be pleaded, and will be sustained.---id. 

13. A motion to strike out a plea, is addressed to the discre- 

~ of the court, and its refusal is not revisable in error. 

}4. A defendant, in slander, cannot, under the general is- 
——e in evidence the truth of the charge, but must 

plead it specially.---Arrington vs. Jones. 
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15. But any facts or circumstances, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---tb. 

16. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not necessarily involve the truth of the charge, or tend 
to prove it true.---1b. 

17. Therefore, where one brought his action against a de- 
fendant, for saying that plaintiff had sworn to a lie, on 
the trialofa certain case:---evidence of what plaintiff 
did swear, may be given under the general issue, in 
mitigation of damages.--.tb. 

18. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, without a plea of justifica- 
tion.---tb. 

19 And it is immaterial qu» ad the admissibility of the ev- 
idence, whether the charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---ib. 

20. When the truth is given in evidence, it must be under 
a plea which will require, not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from.the circumstances of the case.--- 
1b. 

21. The custom of pleading the usual pieas, by merely na- 
ming them, has prevailed too long, and been sanctioned 
by toomany decisions, to be now overturned,--Abercrom- 
bie vs. Mosely. 

22. When a detendant justifies, under a writ, or other au- 
thority, he should set it out substantially and particular- 
ly in his plea---general allegations are not sufficient.--- 
Paes vs. Hill. 

23. In trespass, where defendants sever in their pleadings, 
and separate verdicts are found against them, the judg- 
ment must correspond with the verdict.--- Golding et al, 
vs. Hall. 

24. Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien continuance.—Hatch vs. Cook, adm’r. 

25. But when the death of either of the suitors is suggested 

by those who have represented him in the cause, the 

court must ascertain the fact in some other manner than 
by plea.—+. 
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26. A plaintiff in an action need not reply specially to pleas 
concluding to the country, end the omission of a similiter 
is not an error for which judgment will be reversed.— 
Evans vs. St. John 


27. The admission or rejection of additional pleas, is a mat- 


ter wholly within the discretion of the court, and can- 
not be examined in a court*of errors,—ib. 

28. Advantage of an irregularity ina writ, must be taken by 
plea in abatement. ---Findlay vs. Pruilt, 

29. It is essential to the va'idity of aplea in abatement to the 
writ, that the writ should be sect out on oyer—where this 
is not done, it cannot be presumed to be waived.---ib. 

30. A plea in abatement to a writ, taken in short, by con- 
sent of parties—waives both the form and substance of 
the writ.---ib. 

81. Advantage can only be taken of a variance between 
a writ and declaration, by plea in abatement.---ib. 

$2. It is not necessary in a declaration in. debt on single 
bill, to aver a delivery of the writing obligatory to the 
we although si ich delive ry is essential to its validi- 

ty.---Brown vs. Hemphill. 

83. The statute of limit: itions, must always be pleaded in 
actions ez contrdctu, if such a defence is intended to be 
relied on.---Brown vs. Hemphill. 

34. Judgment by default, where no declaration appears of 
record, is reversable on error.—Napper vs. Noland. 

85. The statute which requires an endorsement of the 
cause of action on a writ, introduces no new rule of 
pleading ; nor does it confine the discretionary powers 
of the court in relation to pleating merely dispenses 
with the service of a copy of the declaration, which was 
previously required.--- Wharton vs. Franks. 

86. After plea-to a declaration, it will be presumed that the 
leave of the court was obtained to amend the endorse- 
ment on the writ, conformably to the justice of the case 
and to the declaration.---ib. 

37. The Circuit courts exercise a just discretion in relation 
to the whole subject matter of pleading, which will not 
be reviewed.---ib. 

38. A count, which alleges that money has been laid out 
for another, without charging directly that it was at the 
instance of defendant---is bad on demurrer.---ib. 

39. Where a judgment on démurrer is reversed, and the 

cause remanded---a respons ouster will be awarded. 

---tb. ‘\ 
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40. The insolvency of an estate, must be plead specially by 

the administrator, in contesting claims against the dece- 

dent.---Humphreys vs. Morrow, adm’r, 283 
41. A demurrer is rightfully sustained to a plea, that plain- 

tiff is not the owner of a note sued on, if such plea be 

not verified by the affidavit of defendant.—Jennings vs. 

Cummings 4° Mason. 309 
42. Where there are several pleas, and the entry of judg- 

ment speaks of the “issue joined,” the court will intend 

that all the issues were submitted to the jury.--Jennings 

vs. Cummings §* Mason. 309 
43. The authority of the agent to execute a bond, must be 

questioned by plea to that effect, or it will be presumed 

by the court.—Alford vs. Johnson. 320 
44. A frivolous plea may be treated as a nullity, and judg- 

ment signed tor want of a plea.---S/anley et al. vs. Hill. 368 
45. It is sutlicient, in a declaration, to allege, that the con- 

sideration of a contractto deliver property, arises from 

defendant's acknowledgment of the receipt of money.— 

Barnett vs. (iholson. 381 
46. Under the plea of the general issue, in assumpsit on a 

note,—a defence ofa breach of warranty of the property 

for which the note was given, is allowable—Robinson 

vs. Windham. 397 
47. And in a subsequent action on the case, brought to re- 

cover for the breach of warranty,—a special plea, that 

the same matters had been enquired into, in the defence 

to the note, and judgment rendered which remained un- 

reversed, is good.—ib. 397 
48. In all cases where the sum sued for exceeds twent 

dollars, a declaration or statement must be fled. Moff 

& Burns vs. Bragg. 424 
49. In an action by the endorsee of a promissory note, a- 

gainst the maker, an objection, that the declaration omits 

to set out the name of one of the endorsers, is not availa- 

ble after verdict—Strader, Perrine §& Co. vs. Aleran- 

der et al. 44} 
50. But where an endorsement is alleged, and the note 

does not correspond with the allegation, it will be reject- 


ed.—ib. ; 44t 
51. Where pleas conclude to the country, a simililer is not 
necessary.— Smyth vs. Strader, Perrine & Co. 446 


52. In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W & D., 
partners, &c.---is bad on demurrer;---Von Pheel & Me- 

Gill vs. Connally & Anderson. 452 
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53. An averment in a declaration on a note payable in bank, 
that the same was presented at the bank, when due, is a 
sufficient allegation of a demand of payment.—Smith vs. 
Raymond. 1“ 

54. An omission to file a decla@ation, will be fatal on error, 
notwithstanding defendant may have appeared to the 
action, and suffered jégment by default—Price et al. 
vs. Chevers. 

55. A special plea, setting forth that the deed sued on was 
not the deed of the detendant, because, at the time of 
its execution, he was a lunatic,---not verified by aflida- 
vit, is bad on demurrer.--- Winston vs. Moffet. 

56. Ademurrerto a declaration, which alleged that the defen- 
dauts were appointed and qua! lified as executors of the 
will of the testator, and as such, received assets sutficient 
to pay all the debts and legacies with which the estate 
was chargable; and in consideration, &c. undertook, 
&c. to pay the plaintiff a legacy bequeathed to him, &e. 
adinits an express promise.--Gause § MWife vs. Hughes, by 
his guardian, §c. 

57. And itis not necessary, that the dec!aration, in such 
case, should allege a special demand—the licet sepius 
requisitus is sufficient; nor is it necessary that a de- 
mand subsequent to the promise, should be proved on the 
trial.---ib. 

58. Ono bjection to the declaration, that there was no one 
competent, in law, to claim the benefit of the promise, 
at the time it was made, the court held, that under a de- 
tlaration, commencing as follows—“Alfred J. Hughes, 
by John ‘R. Fleming, his guardiav, who is admitted by 
the court here, to prosecute for the said Alfred J. Hughes, 
who is an infant, within the age of twenty-one years, by 
attorney complains, d&e. ”__they would intend, 1. That 
Fleming was the general guardian of Alfred J. "Hughes ; 
2. That the promises made by the executor and execu- 
trix; to pay the legacy of Hughes; the ward, was effectual 
in law. --2b. 

59. An objection to the form of a declaration merely, is 
not available, under ourstatute of amendments.-- Aber- 
crombie vs. Knox & Co. 


PRACTICE. 
1. The death of a plaintiff may be suggested, and his ad- 

ministrator made a party to the suit, whilst the trial is 
progressing.—Hatch vs. Cook, adm’r, 
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2. Where a defendant is advised of the death of plaintiff, 
and those prosecuting the case will not admit the death 
—the suit may be arrested by interposing a plea of puis 
darrien tontinuance.—ib. 177 
3. But when the death of either of the suitors is suggested 
by those who have represented him in the cause, the 
court must ascertain the fact in some other manner than 
by plea.—b. 177 
4. Proceeding to judgment when either party is dead, more ~ 
especially when defendant is so,is an irregularity for | 
which judgment may be avoided.—ib. 177 
5. The usual practice is, that when the representative of a 
deceased plaintiff produces his letters testamentary or of 
administration, the case proceeds: or if defendant dies, 
his representative is made a party by suggestion; or | 


laintiff brings him into court by scire facias—ib. = 177 
6. Where the deathis denied, it is proper that the fact 
should be-shewn by affidavits.—ib. 177 


7. Parties are presumed, by the rules of practice, to waive 
all errors not specially mentioned‘in their assignments. 
—Evans vs. St. John. 186 
8. But where there is no joinder in error, and in cases 
where parties are permitted to re-assign, the court will 
look into matters not covered by the errors assigned.— 
ab. 186 


POSSESSION. . 
1. An unconditional grant of personal property, is perfect- 

ed by the delivery of the deed to a third person, for the 

use of the grantee, though the possession may remain in 

the grantor.—McCutchen’s adm’rs. vs. McCutchen. 650 
2. Such a deed cannot be revoked by the grantor after de- 

livery, as the deed vests the title tothe property, and the 

right of possession in the grantee.—b. - 650 
3. As between the donor, and those claiming under him 

and the donee, a gift of personal property by deed, is 

valid, though possession remain with the grantee.—ib. 650 


PROTEST. 
1. Where a notary certified in a protest, as follows: “noti- 
ces of protest given to the drawer and two first endor- 
sers same day”—it was intended, that the notice was in 
writing, and given personally.— Roberts et al. vs. The 
State Bank. 312 
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RECORD. 
1. Enquiries into the genuineness of the records of the court 
cannot be allowed, in a criminal case, after the jury are 
empannelled.— The State vs. Matthews. 370 
2. Parol evidence to prove the identity of a record, where 
the venue is changed, is admissible, on a suitable issue 
joined raising the question.—2b. 370 
3. A record is evidence of the facts recited, only between 
the immediate parties to it, or privies in fact or in law.-- 
Blann vs. Chambliss. 412 


REGISTRATION. 
1. The statute of eighteen hundred and twenty-four, (Aik. 
Dig. 207,) does not require proof of the execution of a 
deed, executed in another State, as a condition of its re- 
istration. The act presumes this to have been done in 
e county where the deed was executed :—and requires 
it to be recorded in the county to which the property co- 
vered by it is removed, forthe purpose of giving notice 
of the incumbrance.—Swift vs. Fitzhugh. 40 
2. A post-nuptial settlement, made in pursnance of an anfe- 
nuptial agreement, is not within the letter or spirit of 
the terms “deed of trust, mortgage, or other legal incum- 
brance,” as used in the actof eighteen hundred and twen- 


ty-four.—-ib. 40 
3. And the act does not require such an instrument to be re- 
corded.—ib. 40 


4. The Jaw does not require a marriage settlement to be 
recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had _ no title, that he 
had no notice of the deed of settlement— Smoot vs. 
Fitzhugh. 72 


REVERSAL, EFFECT OF. 
1. Where a judgment is reversed, and the cause remand- 
ed, the court below has plenary control over every 
} oes not expressly adjudicated, which may arise in 

e cause.---Moody vs. Keener. 252 


RIGHT OF PROPERTY, TRIAL OF. 
1. On a trial of the right of property, the plaintiff in exe- 
cution cannot complain, that the verdict in his favor does 
not ascertain the value of the property in dispute.--Bur- 
nett, Wilroy & Co. vs Marey. 410 
2. The verdict of a jury is presumed to conform to the ev- 
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idence, unless the contrary appear from the recsrd.--ib, 

3. Where the jury omit to find the value of the property 
in controversy, if itis not returned to the sheriff, in obe- 
dience to the condition of the bond of the claimant, the 
plaintiff in execution may prosecute an action at law, 
and recover damages for the breach.---2b. 

4. A judgment rendered on a trial of the right of property, 
before a justice of the peace.-may be removed by cerét- 
orarit to the county court.---Gregg vs Hinson et al. 


RIPARIAN RIGHTS. 

1. Where land lying upon navigable water, has other fixed 
metes and bounds than the shore, the owner of suchland 
is not entitled to reclamations by alluvian, as a riparian 
proprietor.--- The Mayor and Aldermen of the City of Mo- 
bile vs. Eslava. 

2. According to the common law, it was competent for the 
sovereign to grant the shore, where the jus publicum wag 
not io be disturbed. Such a grant conferred upon its 
grantee, the right (if noother) of appropriating the shore, 
after it had become derelict.---th. 

3. The King of Spain, in virtue of the Bulls of Pope Alexan- 
der VI, became the proprietor of the Spanish possessions 
in America, and could grant the shore of the navigable 
waters in his American colonies. And the power pos- 
sessed by the King, in this particular, might be exercis- 
ed by his Viceroys, and other subordinates, within their 
respective jurisdictions.—#b. 


SALE. 
1. A stranger cannot be permitted to question the validit 
of the sale of trust property.---Brown vs. Lipscomb. 

2. An offer to sell property, not requiring an acceptance 
of the proposition to be accompanied with the purchase 
money, though made through an agent, may be re-called 
without notice being first given to the person to whom 
it was made; aliter, if the money is to be paid simulta- 
neously with the acceptance, unless the continuance of 
the offer was for a limited time, and the acceptance was 
not made until after the limitation expired.—Falls & 
Caldwell vs. Gaither. 

3. An offer to sell, which requires the payment of the mo- 
ney, as the condition of acceptance, can only be met by 
the payment of the money.—ib. 

4.The period during which an offer to sell remains open 
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to acceptance, depends upon the terms in which it was 
made, and other attendant circumstances.—ih. 605 
5. An authority to an agent, to sell and receive the money, 
does not authorise him to sell, without receiving the mo- 
ney.—ib. 605 
6. It is essential to a contract of sale, that there should be 
@ concurrence of the minds of the vendor and vendee, 
though that concurrence need nottake place at thesame 
instant of time.—ib. 605 


SCIRE FACIAS, 

1. Where an affidavit to hold to bail is not’sufficient, the 
requisition of bail is unauthorized, and the bail bond in- 
valid: and to a scire facias on the bail bond assigned— 

a special plea, amounting to the plea of nul tiel record, 
may be pleaded, and will be sustained.--- Townson vs. 
Moore. 136 

2. An entry on the record, that defendant appeared to a 
scire facias, and knew of no cause why plaintiff should 
not recover, is equivalent to a confession of judgment. 
Swink, adm’r. vs Norwood. 287 


SHERIFF. 
1. Where a defendant pays the money to the sheriff on a 
fi. fa. he is discharged from the execution, and if the 
plaintiff fails to receive it, he must have recourse to the 
sheriff .--- Webb vs Bunipass. 201 
2.1f the sheriff take goods in execution under a fi. fa. 
whether he sells them or not; the defendant shall not be 
liable to a second execution.---ib. 201 
3. But where a defendant taken on a ca. sa. escapes, or is 
rescued,---plaintiff may take out a new execution, and is 
not compelled to take his remedy against the sheriff.--- 
ib. 
4. Where the sheriff makes a levy, he is liable to the plain- 
tiff for the amount of the judgment, if the property be of 
sufficient value for that purpose, and it is the sheriff ’s du- 
ty to provide for its forthcoming at the day of sale ; but 
if the property be carried away by defendant’s conni- 
vance, the plaintiff cannot be referred to the sheriff for 
aay gan 201 
5 ere a sheriff doubts whether a defendant in execu- 
tion is the rightful owner of personal property in his 
possession, itis his duty to demand a bond of indemnity 
of the plaintiff ;---otherwise, in a proceeding against him 
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for a failure to make the money, the bu: then will be cast 
upon him, by shewing that the property was in reality 
not liable.---Minter vs Bigelow & Co. 


. Upon a suggestion against a sheriff, that the money 


could have been made on an execution, by due diligence, 
the measure of damages, is the amount of the judgment, 
and interest thereon, to the time of the issuance of the 
execution, together with ten per cent. on that amount.--- 
Bondurant vs Lane: 


. It is the duty of the sheriff to return process to the pro- 


per court, whether exeeuted or not.---Brown & Milton vs 
Baker, Sprouls & Co. 


SET OF. 


‘. 


In assumpsit, on a note made payable to W, a plea of 
off-set of an open account due defendants by W. & D, 
partners, &c.—is bad on demurrer.— Von Pheel § Mc- 
Gill vs. Connally § Anderson. 


. The proceeds of the sale of property, conveyed by deed 


of trust, must be applied as provided for in the deed.— 
McVay vs. Bloodgood. 


. Where property was conveyed by deed of trust, 


to secure the payment of notes falling due at three, 
six, nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a-preference ; and this 
right attached to them in the hands of an assignee.—ib, 


. The Orphan’s court, in adjusting the claims of parties 


before it, has no jurisdiction of an off-set, consisting of a 
claim on an estate not under its control.--Phillips, adm’r. 
&c. vs Thompson & Wife, ex’r. and ex’rz., §c, 
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SHIP AND STEAM BOAT. (See Admiralty, Proceedings as in.) 


SHORE. 


1. 


2. 


3. 


Where land lying upon navigable waters, has other fix- 
ed metes and bounds than the shore, the owner of such 
land is not entitled to reclamations by alluvian, as a ri- 
parian proprietor— The Mayor &c. vs. E'slava. 
According to the common law, it was competent for 
the sovereign to grant the shore, where the jus puli- 
cum was not to be disturbed. Such a grant conferred 
upon its grantee, the right (it no other) of appropriating 
the shore, after it had become derelict.—b. 

The King of Spain, in virtue of the bulls of Pope Alex. 
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ander VJ, became the proprietor of the Spanish posses- 

sions in America, and could grant the shore of the navi- 
gable waters in his American colonics. And the pow- 
er possessed by the King, in this particular, might be 
exercised by his Vice roys, and other subérdinates, with- 
in their respective jurisdictions.—ib. 

4, The act of Congress, of the 26th of May, 1824, entitled 
“an act granting certain lots of ground to the corpora- 
tion of the city of Mobile, and to certain individuals of 

said city,” does not assert a title on the part of the Uni- 

ted States, but is only a renunciation of whatever title 
the government has, or may be supposed to have, to so 
much of the shore as is described in it.—6. 

5 The navigable waters of this State, having, by express 
stipulation, been declared “public highways, free to the 
citizens of said State, and the United States, without a- 
ny tax, duty, impost, or toll therefor, imposed by the 
State,”— it is not competent for Congress to grant the 
shore.—id. 

6. By the acts of Congress, regulating the survey and dis- 

posal of the public lands, the Federal government has 

renounced the title to the navigable waters within this 

State, and the soil covered by them; consequently, the 

procecdings under the act of April, 1818, “authorising 

the disposal of certain lots of public ground in the city of 

New Orleans and town of Mobile’—cannot be consid- 

ered as a dedication of the shore to the uses of the city 

of Mobile.—ib. 


SLANDER. 
1. A defendant, in slander, cannet, under the general is- 
sue, give in evidence the truth of the charge, but must 
lead it ppocially. ---Arringlon vs. Jones. 
2, But any facts or circumstanc es, which will rebut or re- 
pel the presumption of malice, are properly admissible 
under the general issue.---tb. 

3. And to that end, the defendant, by way of excuse,may 
prove any thing short of a justification, and which does 
not neces ssarily i involve the truth of the charge, or tend 
to prove it true.---ib. 

4. Therefore, where one brought his action against a de- 

fendant, for saying that plaintiff had sworn to a lie, on 

the trialofa certain case:---evidence of what plaintiff 

did swear, may be given under the general issue, in 

mitigation of damages.---ib. 
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5. But evidence to shew that what plaintiff swore on the 
trial was false, is inadmissible, without a plea of justifica- 
tion.---ib. 

6 Andit is immaterial qu»ad the admissibility of the ev- 
idence, whether the ‘charge was perjury, in general 
terms, or false swearing, in a particular case mentioned. 
---ib. 

7. When the truth is given' in evidence, it must be under 
a plea which will require. not only the truth of the 
charge to be proved: but also which will require that 
the corrupt intention, be either expressly proved or ne- 
cessarily inferred, from the circumstances of the case.--- 
ib. 

8. In scire facias against bail, it is competent for the bail to 
shew by plea, that the plaintiff has not given security for 
costs ;°and that therefore the bail bond is void.--- Wood 
vs. Yonge. 

9. To charge a plaintiff with having marked a third per- 
son’s hogs, is not actionable.---Johnston vs Morrow. 


SLAVE. 

1. The purchaser and hirer of a slave, acquire titles, differ- 
ing only in degree---and the same general principles go- 
vern both.--Smoot vs. Fitzhugh. 

2. The purchaser of a slave, stands in no better situation, 
in regard to the title, than the party trom whom he pur- 
chased.---ib. 

3. A master, being entitled to the labor of his slaves, is 
bound to provide for their wants.—F'isher > Johnson vs 
Campbell. 

4. And where no provision is made by an absent master for 
their subsistence, an overseer may procure necessary 
supplies on account of the owner, on the same principle 
that a father is liable to support his children.—26. 

5. There is no usage in this State, which authorises an over- 
seer to purchase necessaries, for the maintenance of the 
slaves of an absent master, and thus bind the master eon- 
trary to his wishes.—b. 


STATUTE. 
1. Where a law is plain and unambiguous, whether expres- 
sed in general or limited terms, there is no room left for 
construction, and a resort to extrinsic facts is not per- 
mitted, to ascertain its meaning.—Bartlett § Waring 
vs. Morris. 
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2. The title of a statute may explain what is doubtful, but 
it cannot contro] what is contained in the body of the act. 
—ib. 

3. The rules of interpretation which apply to private sta- 

tutes, do not differ from those applicable to public and 
general statutes.—tb. 
4. The word may, when used in a statute, means must or 
shall, in those cases where the public interest and rights 
are concerned, and where the public or third persons 
have aclaim dejure, that the power designated should be 
exercised.—Er Parte, William Simonton et al. 

5. The terms “ new gr ant,” in the act of Congress of the 
26th May, 1824, entitled “an act granting certain lots of 
ground to the corporation of the city of Mobile, and to 
certain individuals of said city,” (1 vol. Land Laws, 398, 
ed. of 1838,) will not embrace a grant of land made by 
the Spanish Commandant of Mobile, in 1809.— The Heirs 
of Pollard vs. Kibbe. 


STATUTES OF OTHER STATES: 

1. The act of Congress, of May, 1790, does not exclude 
other modes of authenticating the acts of the Legisla- 
ture of a sister State—Hanr “ick vs. Andrews. 

2. The statutes of New York, published under the public 
authorities of that State, are properly admitted in evi- 
dence in this State.—7d. 

8. Where, by the laws of another State, a deed, or other 
instrument, is required to be recorded: if such deed or 
instrument be authenticated under the act of Congress, 
it will have the same effect in this State, that it was en- 
titled to by the laws of the State whence it came.— 
Swift vs. Fitzhugh. 

4. A deed, executed and duly recorded in another State, 
which, by the laws of that State, is made evidence in 


her courts without further proof—is also, in pursuance of 
the act of Congress, evidence, without further proof of 


its exectution, in this State.—zb. 

6. And acopy of an original deed thus authenticated, the 
original being lost, will have the same effect, as the ori- 
ginal would have, if produced—both as to its contents. 
and the acknowledgment of its execution.—*b. 

6. The statute of this State, (Aik. Dig. 284,) authorises the 

Secretary of State to certify copies of the acts of the 

several States, on file in his office, and makes such certi- 

fied copies evidence.—tb. 
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7. And in such certificate, the part of an act relating to the 
subject in controversy,need only be set out: and not the 
whole act.—ib. 39 

8. The printed statutes of any of the States of the Union, 
purporting to have been published by authority of the 
State, areto be received as evidence of the public acts 
of such State—-Smoot vs. Fitzhugh. 72 


SUMMARY PROCEEDINGS. 
1. The certificate of the President of the Bank, of the in- 
debtedness of the defendant, is conclusive as to the right 
of the bank to sue, and prima facie evidence of the 
enuineness of the signature.—oberts et al. vs. The 
tate Bank. 312 
2. Where the certificate of the President of the Bank con- 
tains no reference to the instrument sued on, other than 
its amount, it is insufficient to give the court jurisdiction, 
and too loose and indeterminate to be received. — Roberts 
et al. vs. The State Bank. 312 
3.In a proceeding by notice from the Bank, the record 
must shew that the certificate of the President was re- 
ceived and acted on by the court below.—Bates vs. the 
Planters’ and Merchants’ Bank of Mobile. 376 
‘4, The judgment on a Bank notice, must disclose, that the 
instrument sued on, was negotiable and payable at the 
Bank.—Sayre, Converse & Co. vs. the Bank of Mobile. 423 
5. In a proceeding against defendants, ona notice from the 
bank, the judgment must shew that the court had juris- 
diction. —Ford vs. The Bank of Mobile. 471 
6. A notice against a constable and his sureties, for a fail- 
ure to return an execution, or to pay over moneys col- 
lected, may be issued by, and returned to the successor 
of the magistrate who issued the execution; and the no- 
tice, reciting that the justice who issued the execution, 
was not in office, on demurrer, the court would intend 
that the justice issuing the notice, was his successor.-+ 


McMahan vs Kyle et al. 507 
7. The joinder of two distinct grounds, in the notice, was 
not an available objection on demurrer.—1b. 507 


SUNDAY. 

1. A levy made on Sunday, is void by statute, and does nut 
divest defendant's title to the property levied on.--Pserce 
vs Fill. 151 
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2. Detinue will lie to recover property levied on, on Sun- 
day.—ib. 


SURETY. 

1. Where the surety to a bond gave a verbal notice to the 
payee, after maturity, to sue the principal, who declined 
doing so, until the principal became insolvent—it was 
held, that the surety was discharged from his liability.— 
Strader vs. Houghton. 


TRUST. 

1. The proceeds of the sale of property, conveyed by deed 
of trust, must be applied as provided for in the deed.— 
Mc Vay vs. Bloodgood. 

2. Where property was conveyed by. deed of trust, 
to secure the payment of notes falling due at three, 
six, nine and twelve months, as they severally fell due, 
the property being insufficient to pay all the notes, those 
first falling due, were entitled to a preference ; and this 
right attached to them in the hands of an assignee.—b. 

3. A provision in the deed of assignment, that the trustee 
shall be responsible only for his own defaults, must, on its 
face, be understood to import, that he shall not be liable 
for the acts of such agents, as are necessary to enable 
him to execute the trust, selected in good faith, with a 
due regard to their fitness, and with a proper supervision 
exercised over them.—Ashurst vs. Martin. 


USURY- 

1. A defence of usury, as it avoids a contract, is allowable 
under the plea of non-assumpsit—Hanrick vs. An- 
drews. 

2. But a special plea, disclosing particularly the facts pro- 
posed to be proved ina defence of usury, is allowable--- 
special demurrers not being tolerated in this State.--ib. 

3. But where aloan is made in New York, and the interest 
is there paid on it; anda bill is there drawn, payable in Al- 
abama, for the amount of the loan, with usury—the law 
of the former State furnishes the criterion by which it 
is to be determined whether the contract is usurious.—#. 

4. It is incumbent on an endorser: of negotiable paper, if he 
would prevent usury from being set up against him, to 
shew, that he became the innocent holder of the paper, 
Sor a valuable consideration, before its maturity.—ib. 


VENDOR AND VENDEE. 
1. The purchaser and hirer of a slave, acquire titles, differ- 
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ing only in degree---and the same general principles go- 
vern both.-- Smoot vs. Fitzhugh. 

2. The purchaser of a slave, stands in no better situation, 
in regard to the title, than the party from whom he pur- 
chased.---tb. 

3. The law does not require a marriage settlement to be 
recorded—and it will not avail a party, who has pur- 
chased property of a vendor who had no title, that he 
had no notice of the deed of settlement.—*b. 

4. The seller of property may resort to his action against 
the purchaser, for the recovery of such damage as he 
shall sustain, for the failure of the latter to complete his 
purchase.— West vs. Cunningham. 

5. In such case, the recovery must be graduated, by the in- 
jury which the seller sustains.—+b. 

6. Ifthe purchaser refuses to comply with his contract, the 
seller need not continue ready to deliver the article; he 
may sell it, and sue immediately, for the damages he has 
sustained,—but a re-sale is not necessary to fix the liabil- 
ity of the purchaser.—b. 

7. Nor is it necessary that the purchaser have notice of the 
time and place of the re-sale.---2b. 

8. The amount yielded at the resale, is not conclusive to 
shew the extent of this liability.—«b. 

9. The rule, that a sound price warrants sound property--- 
unless there be a special agreement to take the proper- 
ty, sound or unsound---is not according to the course of 
judicial decision at common law ; and is not the law of 
this State.---2b. 

10. The vendee of real estate may, rescind a contract, 
where there was a defect of title inthe vendor,---the of- 
fer to rescind having been made as soon as the defect 
was discovered, and no conveyance having been made. 
---WVewell vs Turner. 

11. Vendee in possession, when sued for the purchase mo- 
ney, cannot resist a recovery, by shewing title in a third 
person.---Larkin vs The Bank of Montgomery. 

12. It is essential to a contract of sale, that there should be 
a concurrence of the minds of the vendor and vendee, 
though that concurrence need not take place at thesame 
instant of time.—Falls §* Caldwell vs. Gaither. 


VENIRE, 
1. The venire to the grand jury, and the names of the grand 
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jurors, are a part of the caption. and need not be intro- 
duced in an indictment.--- The Slate vs. Murphy. 


VERDICT. 

}: The claim of a plaintiff cannot be defeated, on a conjec- 
ture as to the intention of the jury, in reference to their 
verdict--cases must be divested of doubt, to warrant a re- 
versal of judgment.-- Maddoz vs Brown. 

2. In trespass, where defendants sever in their pleadings, 
and separate verdicts are found against them, the judg- 
ment must correspond with the verdict.--- Golding et al. 
vs. Hall. 

3. A verdict in trespass to try title, should describe with 
reasonable certainty, the land intended to be covered 
thereby, or the judgment founded on it will be reversed 
on error.— Bennet rs. Morris. 

4. A verdict in the following words, “We find for the plain- 
tiff, and give him 120 feet on the south side of St Mich- 
ael street, commencing at the centre of the house occu- 
pied by James Wilson, in 1817, and running 60 feet east 
and west, by 120 feet south”—-is too vague and uncer- 
tain to sustain a judgment.—ib. 

5. On a trial of the right of property, the plaintiff in exe- 
cutien cannot complain, that the verdict in his favor does 
not ascertain the value of the property in dispute.--Bur- 
nell, Wilroy & Co. vs Mazcy. 

6. The verdict of a jury is presumed to conform to the ev- 
idence, unless the contrary appear from the record.--ib. 


WAGER. 

1. Money deposited as a wager, while in the hands of the 
stake-holder—either before or after the happening of 
the event upon which the forfeiture depends—is in ¢ran- 
sifu; and may be arrested by the bailor.— Wood vs. 
Duncan, 


WARRANTY. 

1. The rule, that asound price warrants sound property--- 
unless there be a special agreement to take the property 
sound or unsound---is not according to the course of judi- 
cial decision at common law ; and is not the law of this 
State.--- West vs Cunningham. 

2. A power given to an agent to sell a slave, implies a 
power to warrant the soundness of the slave.—Skinner 


vs. W. & R.Gunn. 
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3. But a warranty given by the agent in his own name, 
will not bind the principal, unless it be recognised and 
adopted by him.—b. 305 
4. Under the plea of the general issue, in assumpsit on a 
note,—a defence ofa breach of warranty of the property 
for which the note was given, is allowable-— Robinson 
vs. Windham. 397 
5. And in a subsequent action on the case, brought to re- 
cover for the breach of warranty,—a special plea, that 
the same matters had been enquired into, in the defence 
to the note, and judgment rendered which remained un- 
reversed, is good.—ib. 397 


WITNESS, COMPELENCC OF. 
1. In criminal, as well as civil cases, witnesses are disqual- 

ified, who have a direct interest in the event of a case. 

—The State vs. Truss. 126 
2. But the expectation of a benefit, not necessarily and le- 

gally flowing from the event of the proceeding, does not 

render the witness incompetent; Thus ——ib. 126 
3. The prosecutor, whose property has been injured, is a 

competent witness in an indictment for malicious mis- 

chiet.—1b. 126 
. 4.In anaction by the endorsee of a note, against the en- 

dorser, the maker is a competent witness, as his interest 

is balanced.— Griffiing vs. Harris. 225 
5. The endorser of a written instrument, is a good witness, 

in an action between the endorsee and maker, where suit 

is not brought against the maker, at the first court after 

the assignment.— Todd § Lacy vs. Hardy et al. 346 
6. The maker of a note is a good witness, in an action by 

the endorsee against an endorser, to shew that defendant 

is not liable—Adams vs. Moore. 406 
7. As a general rule, the testimony of a_subscrib- 

ing witness, where his attendance is practicable, is ne- 

cessary to prove the execution of a paper; yet, where 

the writing is executed by an agent, he is competent to 

prove it, even if the subscribing witness be within the 

reach of the process of the court.—Falls & Caldwell vs, 

Gatther. 605 


WRIT, ENDORSEMENT OF. 
1. The statute which requires an endorsement of the 

cause of action on a writ, introduces no new rule of 
pleading ; nor does it confine the discretionary powers 
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of the court in relation to pleading---it merely dispenses 
with the service of a copy of the declaration, which was_ - 
previously required.--- Wharton vs. Franks. 232 
. After plea to a declaration, it will be presumed that the 
leave of the court was obtained to amend the endorse- 
ment on the writ, conformabl¥$o the justice of the case 
and to the declaration.---ib.” y 
. The endorsement of a cause of action on the writ, can- 
not be referred to, for the purpose of reversing a judg- 
ment.--- Williams et al. vs Powell 


WRIT, SERVICE OF. 
1, Where defendant acknowledges service of a writ, and 
waives a particular entry required in the case—the ac- 
knowledgment, if proved, is sufficient to give the court 
jurisdiction, and every thing consistent with the record, 
will be intended to sustain the judgment.—Earbee et al. , 
vs. Ware. 291 
2. Anacknowledgment of the service of process endorsed 
on the writ, is not proved by showing it to have been in 
the hands of the officer to whom it was directed---such of- 


ficer should, by his return, have affirmed the genvineness 
of the acknowledgment.---Norwood § Chambers vs Rid- 


dle, 





